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service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to the law and 
to bring to notice recent developments in this field. 
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General, or any other agency or department of 
Government. 
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Conference on the Law of the Sea. 
comes to his new assignment from San Francisco, 
California, where he was a member of the Staff of the 
Commandant, Twelfth Naval District as the District 
Legal Officer, and a member of the Staff of the Com- 
mander Western Sea Frontier as Legal Officer. 


Captain Carnes was appointed Ensign in the U.S. 


Naval Reserve upon graduation from Georgia Tech and 
the Naval ROTC in 1930. He received his LL.B. from 
Emory University Law School in 1935, having been ad- 
mitted to the Georgia Bar upon examination earlier 
that year. He practiced law in Columbus, Georgia from 
1936 until reporting for active duty in February 1941 
at the Charleston Navy Yard, subsequently serving in 
the USS Meade (DD 602) in the Pacific Theatre. In 
1948, he was ordered to the Staff of Commander 


Cruisers-Destroyers, Pacific Fleet, in Pearl Harbor, as} 
He was awarded) 
the Bronze Star Medal in 1945 while a member of this 


legal and enlisted personnel officer. 


staff. 

Recalled to active duty in 1946, Captain Carnes trans- 
ferred to the regular Navy as a Law Specialist. After 
a tour of duty in the Bureau of Naval Personnel, Cap- 
tain Carnes became Regulations Counsel and Head of 
the Legal Assistance Program, Office of the Judge Ad- 
vocate General. His next assignment was as District 
Legal Officer of the Sixth Naval District where he re- 
mained until 1951 when he reported to the Office of 
the Judge Advocate General as head of its Legislation 
Branch. He next became Assistant Director of the 
Legislative Division in 1952, and Director, Legislative 
(Continued on page 23) 
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“THE NAVAL SUPPLEMENT INVESTIGATION 


A Guide for Convening Authorities and Members 
By LT JOHN E. CORCORAN, JR., USNR* 


S THE NAVY becomes more complex, 
A technical, scientific * * * how fre- 
quently these words have been used in 
recent years when a professional naval matter 
is the topic at hand! In the October BuPers 
Newsletter a more “comprehensive, technical 
education” for the line officer was the chosen 
subject of the Chief of Naval Personnel’s mes- 
sage. Pick up any professional publication and 
references to the “complexities” of our naval 
seapower will run through it. But—what does 
this have to do with a Naval Supplement Inves- 
tigation? 

The answer is simple, direct. The IBM ma- 
chine and the digital computer have not replaced 
the professional naval officer. He is still the 
key. It is he who will make decisions, take 
action and cause the changes which are neces- 
sary to accomplish the purposes of the fleet. 
Yet he cannot accomplish his task in a twilight 
of facts. New goals, evaluations and action all 
depend on “the factual input.” The Naval Sup- 
plement Investigation is one method of getting 
this input to the decision maker. When an inci- 
dent of general importance, particularly one 
involving the human machine, takes place, a 
Naval Supplement Investigation will give those 
all along the line an opportunity to lend_their 
judgment and special knowledge to what hap- 
pened; why it happened; and, what should be 
done about it. 

Since the Naval Supplement Investigation is 
appropriate to many areas of situational con- 
cern, this article will discuss only the procedural 
aspects of the Naval Supplement Investigation. 
The purpose is to serve those who are or will 
be concerned with producing an adequate, thor- 
ough, and impartial investigation for all who 
need to know. It is not intended that this ar- 
ticle should supplant Chapters II, III, IV and 
V of the Naval Supplement. Rather, it will 
complement the Naval Supplement and high- 


*Lieutenant John E. Corcoran, Jr., USNR, received his AB from 
Holy Cross College in 1954 and his LLB from the Harvard Law 
School in 1957. He is a member of the bars of the Commonwealth 
of Massachusetts and the Court of Military Appeals and is a member 
of the American Bar A iation. Lieut 








nt Corcoran is currently 
on duty in the Investigations Division, Office of the Judge Advocate 
General. 


light some of the more important fundamentals 
so that an officer assigned to this important task 
may better avoid the pitfalls and omissions 
which have been most commonly encountered on 
review. 


THE APPOINTING ORDER 


NoRMALLY AN INVESTIGATION is con- 
vened by an appointing order in the form of a 
letter addressed to the investigating officer or 
senior member of a Board of Investigation. 
When circumstances warrant, the investigation 
may be ordered by oral or dispatch orders to 
enable the investigative body to launch into the 
proceedings without delay. These oral or dis- 
patch orders, however, must later be confirmed 
in writing, and such written confirmations must 
be included in the record of the investigation. 
An appointing order should include the follow- 
ing; 

(1) The composition of the appointed investigative 
body and whether any counsel for the investiga- 
tion has been appointed; 

(2) The names of the persons initially designated 
as parties to the investigation; 

(3) The subject matter and scope of the investiga- 
tion; 

(4) The authorized time and place for the convening 
of the Board (usually with the notation “as soon 
thereafter as practical’’) ; 

(5) Any particular issues or questions on which the 
investigative body will be required to submit 
findings, opinions, and recommendations; 

(6) Whether a verbatim record of the proceedings 
will be made (otherwise a summary of the testi- 
mony of each witness will otherwise suffice) ; and 
whether testimony will be taken under oath. 

(7) Instructions concerning reporters or interpreters, 
and the source of clerical assistance. 


The appointing order may also set forth the 
specific purpose of the investigation, whether 
or not the investigative body is to perform any 
additional investigative functions (such as 
those of a claims investigation). Other pro- 





1. When directed to perform the additional function of conducting 
a necessary claims investigation and reporting thereon, an in- 
vestigative body should also be guided by the provisions of the 
Navy General Claims Regulations and the Navy Personnel Claims 
Regulations, as applicable. 
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cedural instructions may also be considered 
appropriate. 

Since an investigative body is primarily a 
fact-finding agency of the convening authority, 
and since the incidents which may be the sub- 
ject of naval investigations cover a wide range 
of activities, the first task of an officer (or board 
of officers) designated to conduct the investiga- 
tion is to carefully examine the appointing 
order which will define the exact nature of the 
fact-finding to be conducted. After the contents 
of the appointing order have been thoroughly 
examined, the investigative body is ready to 
resolve questions of procedure not covered in 
the appointing order. These preliminary mat- 
ters include the order in which to call prospec- 
tive witnesses; whether or not all the members 
of a board need be present throughout the en- 
tire proceedings ; the practical time and place of 
the first official meeting of a board of investi- 
gation; and whether or not sessions will be open 
to the public. In the case of a Board of Investi- 
gation, the senior member normally initially 
determines these matters. In the event of a dis- 
agreement, a vote must be taken and a majority 
decision governs. When the board consists of 
only two officers, the decision of the senior mem- 
ber is final. As soon as these preliminary ques- 
tions of procedure have been settled, the 
investigation itself is ready to commence. 

Whether formal or informal, investigations 
may be conducted by one appointed officer or 
by an appointed board of investigation com- 
posed of two or more officers. An additional 
officer may be assigned as counsel for the in- 
vestigation. In the case of a Board of Investi- 
gation, if no counsel is appointed, the junior 
member shall also act as counsel and his duties 
shall be the same as those of counsel for a court 
of inquiry. The primary responsibility of any 
counsel for an investigation is to bring out all 
the facts without regard to the effect on per- 
sons concerned, and the officer so assigned shall 
also be responsible for maintaining a true 
record of the proceedings. 


PARTIES TO THE INVESTIGATION 


THE FIRST, AND often the most significant 
procedural step that an investigative body must 
take is the timely according of the “rights of 
a party” to those individuals who have been so 
designated either by the convening authority 
or at the outset by the investigative body itself. 
This should be the first order of business since 
persons are designated as parties for the sole 
purpose of safeguarding their rights. They 
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should be participating in the process as soon 
as possible. The necessity for designating a 
person as a party to the investigation may not be 
apparent at the outset of the investigation. If it 
should later become apparent, the investigative 
body should designate the party and accord him 
his rights immediately. A “party” may be de- 
fined as any person subject to the UCMJ whose 
conduct is subject to inquiry. A person’s con- 
duct is considered as being “subject to inquiry” 
when he is involved with the incident or cir- 
cumstances under investigation in such a way 
that disciplinary action may be reasonably ex- 
pected to follow, or that his personal reputation 
or professional status may be jeopardized. 

Occasionally, at the outset or during the later 
proceedings, a person may request to be desig- 
nated a party so that he may be accorded cer- 
tain rights during the investigation and inter- 
vene in the investigation in order to protect 
these rights. The investigative body must 
designate such a person a party if he is— 

(1) either subject to UCMJ or employed by the 

Department of Defense, and 
(2) has a direct interest in the subject of the inquiry. 


A person is considered to have a “direct interest 
in the subject of the inquiry” when he bears 
such a relation to the incident or circumstances 
being investigated that the findings, opinions 
or recommendations may reflect his question- 
able or unsatisfactory performance of duty or 
may relate to a matter over which he has a duty 
or right to exercise official control. Of course, 
in considering a request “to be designated a 
party”, any doubts should be resolved in favor 
of granting the request of a person to be so 
designated. As promptly as possible, after the 
designation of a person as a party (whether by 
the convening authority or by the investigative 
body), such person is entitled and should be 
informed of his following rights as “a party”: 


(1) The reason for his designation as a party. 

(2) The right to be present during the course of the 
entire investigation (except when the investiga- 
tion is cleared for deliberations). 

(3) The right to be represented by counsel during 
the course of the investigative proceedings. 

(4) The right to cross-examine witnesses. 

(5) The right to introduce evidence in his own behalf, 
either in defense or in mitigation and the right 
to have available witnesses examined at his 
request. 

(6) The right to testify as a witness in his own 
behalf. 

(7) The right to make a voluntary statement, oral 
or written, as to matters in defense or mitiga- 
tion or as to the conduct of the investigation. 
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Such statement may be sworn or unsworn, on the 
discretion of the party, and shall be included in 
the record of proceedings or investigative report. 

(8) The right to make an argument at the conclu- 
sion of the presentation of the evidence. 


Even though a person has been designated as 
a party to an investigation, he may still be called 
as a witness. As a witness he has the same 
rights as has any other witness in regard to 
refusing to answer questions that would tend to 
incriminate or degrade him. Unlike an ac- 
cused, a party has no special status as a witness 
simply because of his status as a party. If, 
however, in addition to being designated a 
party, a person has been formally charged with 
an offense under the UCMJ, he assumes the 
status of an accused and he cannot be called as 
a witness except at his own request. In addi- 
tion, in accordance with Article 31 of the 
UCMJ, if a party or any other witness is ac- 
cused or suspected of any offense, he must, be- 
fore being interrogated, be advised of the 
nature of the offense of which he is suspected, 
advised of his right not to make any statement 
regarding that offense, and warned that any 
statement that he does make may be used 
against him. Further, any person in the 
armed forces, prior to being asked to sign any 
statement relating to the origin, incurrence, or 
aggravation of any disease or injury that he has 
suffered, must be advised of his right not to sign 
such a statement. 

It should be noted that a party to an investi- 
gation has no right of challenge. However, in 
the interests of attaining an impartial investi- 
gation, if it should appear that an investigating 
officer or member of a board of investigation is 
unable to approach the fact-finding mission 
without bias, this fact should be reported to the 
convening authority who will then take the 
action he deems appropriate. 


THE SECOND PROCEDURAL step of the in- 
vestigative body after informing a person that 
he has been designated a party and explaining 
his rights as such, should be to specifically as- 
certain whether such person desires to be rep- 
resented by counsel. If a party does request 
counsel, the investigative body should so advise 
the convening authority before proceeding any 
further. It should then recess or adjourn to 
permit the obtaining of counsel. Once counsel 
has been procured, the party should be re- 
advised of his rights as a party in the presence 
of this counsel. 

If a party has been designated during the 
course of the investigation, the record of pro- 


ceedings which have taken place up to the time 
of designation must be read to him unless there 
is a specific waiver of such reading. Any 
reasonable request by the party for the recall- 
ing of witnesses previously examined for the 
purpose of cross-examination should be granted 
if this is practicable. In case a witness cannot 
be recalled, cross-examination may be accom- 
plished by deposition in a formal investigation, 
and by less formal means (such as correspond- 
ence) in an informal investigation. 

During the later proceedings of the investi- 
gation, it may occur to a member during the 
testimony of a witness that because of what he 
reveals he should be designated a party. At 
this time the member should move that the in- 
vestigation be closed. Once the investigation 
has been closed to all but the members, this 
issue can be discussed and voted on. If the 
witness is to be designated a party, the in- 
vestigation should be informed of the decision 
when the investigation is opened and thereupon 
the witness should be accorded and informed of 
all of his rights as a party. Testimony already 
given by this new party will remain in the 
record and is not subject to subsequent objec- 
tion to the proceedings. 

If, for any reason, it should be impossible or 
impracticable to secure the presence of a desig- 
nated party or if a party should choose to waive 
any of his rights as such, appropriate notation 
or explanation must be made in the record or 
report of investigation. 


THE ABSENCE OF a party during the in- 
vestigation does not prevent the investigative 
body from proceeding with its inquiry.? Nor- 
mally, however, a reasonable delay will be 
granted unless such delay will materially 
hamper the investigative body in obtaining all 
of the facts. If a party is absent during a 
period in which the investigating officer or 
board receives real or documentary evidence, 
or the statements of witnesses, the party will 
be shown such evidence upon his return. As 
was true in the case of a party who was not so 
designated at the outset, any reasonable re- 
quest by a party to cross-examine witnesses 
who have testified during his absence should 
be accorded favorable consideration. 





2. A person in an unauthorized absence or desertion status shall 
be considered as having waived his rights as a party to the 
investigation as to that portion of the investigation which was 
conducted while he was in such status, Upon termination of 
the unauthorized absence or desertion, such a person shall, if 
practicable, be accorded the rights of a party as to any portion 
of the investigation which has not been completed. 
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GENERALLY SPEAKING, THE rights of a 
party should be accorded a person at the first 
indication that such person’s conduct is subject 
to inquiry. The naming of a person as a party 
does not amount to any sort of accusation 
against him. On the contrary, it is the best 
way to protect such person’s interests. Fur- 
thermore, it provides the possibility that a more 
complete, impartial picture of the incident in 
question will be developed through such per- 
son’s representation during the proceedings, 
his cross-examination of witnesses, and his in- 
troduction of new evidence. 

In this regard, it is highly recommended that 
should the conduct of deceased personnel be 
called into question and it appears that other 
persons involved may have interests which 
conflict with the interests of the deceased serv- 
iceman, the officer or members of a board 
should consider the practicability of making a 
request that an officer be appointed to repre- 
sent the interests of the deceased person during 
the course of the investigation. 

It is not difficult to appreciate the advan- 
tages of being duly-accorded the rights of a 
party, especially those of being represented by 
counsel during the course of the investigation, 
of confronting and cross-examining witnesses, 
and of presenting new evidence. Where there 
has been a failure to accord these rights, the 
curative action of allowing a person to examine 
the record and to make a statement in rebuttal 
is perfunctory and unsatisfactory by compari- 
son. Thus, it is far better to make certain that 
a man is protected than to postpone making a 
decision until after his rights have been prej- 
udiced.® 

If it should develop during the course of the 
investigation that a party no longer appears to 


3. Moreover, serious consequences may attach to the failure to ac- 
cord the rights of a party to a person whose conduct becomes 
subject to inquiry. Such failure may preclude the use of the 
record of proceedings as evidence (Article 50, UCMJ). Like- 
wise, unless there is strict compliance with the requirements for 
naming persons as parties and according them their rights, the 
proceedings of a fact-finding body may not be substituted for 
the hearing contemplated by paragraph 133b of the Manual and 
section 0101(b) of the Supplement, before non-judicial punish- 
ment is imposed. Such failure may also require the return of 
a record to the appointing authority to afford an individual the 
opportunity to examine the record and to make a statement in 
rebuttal concerning adverse action contemplated or taken against 
him, such as a letter of censure, misconduct determinations, or 
recommendation that the Department declare certain matter to be 
of official interest in his record. Moreover, these adverse actions 
may be so significant that the inadequacy of the opportunity 
which is afforded an individual, whose rights have already been 
prejudiced, to examine the record and attempt to refute evidence 
of such adverse matter by a statement in rebuttal, is a tenuous, 
if not illusory remedy. An officer appointed to duct an in- 
vestigation must be most diligent with respect to these important 
rights of a party. 
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be involved in a material degree in the matter 
under investigation, his designation as a party 
can be withdrawn by the investigative body. 
This change in the status of a person as a party 
may be at the party’s request or upon the in- 
vestigative body’s own motion. 


THE INVESTIGATION 


In THE CASE of a formal investigation, the 
investigating officer or board of investigation 
must employ the “hearing room methods” and 
procedures of a court of inquiry, where appro- 
priate, and the record must be prepared and 
submitted in the same manner as prescribed 
for a court of inquiry. Beside differences in 
the echelon of command which is permitted to 
convene each type of fact-finding body, the 
major differences between the formal investi- 
gation and the court inquiry is the requisite 
composition of each, and the power of a court 


.of inquiry to subpoena civilian witnesses. 


A formal investigation may be conducted by 
a single officer or a board of two or more offi- 
cers, none of whom will be administered an 
oath. A court of inquiry is always composed 
of at least three officers, and an oath must be ad- 
ministered to each such member. It is also 
mandatory that counsel and reporters be ap- 
pointed to assist in a court of inquiry.* Such 
appointments are discretionary in the case of a 
formal investigation. 

In the case of an informal investigation, the 
investigating officer or board of investigation 
may determine the best method of eliciting the 
necessary facts in the particular case. This 
type of investigative proceeding is designed to 
permit the investigative body maximum flexi- 
bility in its fact-finding endeavors. The in- 
vestigating officer or members of a board need 
not attempt to confine the investigation to the 
formalized, hearing room procedures. The 
investigative body may use whatever methods 
appear most advantageous under the circum- 
stances. In the investigation of one incident it 
may be desirable to employ the procedure of a 
court of inquiry; in another, the signed state- 
ments of witnesses may suffice; and in still an- 
other, it may be appropriate to employ a com- 
bination of these methods. 


UNLIKE THE FORMAL investigative pro- 
ceedings, attendance of all members of an in- 
formal board of investigation is not compulsory 
during the receipt of all testimony (unless the 
convening authority has directed otherwise). 





| the r 





4. The court of inquiry is the only fact-finding body whose members 
are subject to the challenge of parties to such proceedings. 
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Assignment to an investigation, however, is the 
primary duty of any officer during the inquiry 


} and such officer cannot absent himself from 


the investigation for the performance of his 
usual duties unless so directed by the convening 
authority. The absence of any member during 
the receipt of such testimony will be noted in 
the transcript or summary of the witness’ testi- 
mony. 

If the appointing order indicates that an 
officer possessing technical knowledge is ap- 
pointed to an informal board of investigation 
for the limited purpose of utilizing his special 
knowledge and experience, such officer need not 
participate in parts of such informal investiga- 
tion that do not require or concern his specialty. 
The preliminary statement in such cases will 
make clear any such limited participation by a 


> member. 


Informal investigations are not governed by 
the rules for obtaining evidence which govern 
However, 
constitutional and statutory restrictions must 
be observed, and a general observation of the 


' spirit of such rules is conducive of a more or- 


derly procedure. 

Personal interviews with all available wit- 
nesses as well as personal inspections of places, 
equipment, and property involved in the inci- 
dent under investigation, is desirable even in 
the informal investigation. However, where 
the witness is unavailable, the evidence which 
he has to offer may be received by deposition, 
affidavit, correspondence, or even by telephone, 
as dictated by the needs of the case. If ob- 
tained by telephone, the substance of the in- 


_ formation provided by the witness must be re- 
| duced to writing and signed by the investigat- 
| ing officer or member of the board by whom 
' such evidence is obtained, setting forth the date 
_ and time of the telephone conversation. 


In conducting an investigation pursuant to 
the Naval Supplement, and preparing the 
report of investigation, the appointed investi- 


| gating officer or members of a Board of Investi- 
, gation should keep the fundamental purpose of 


such proceedings in mind. This purpose is to 
ascertain and report all the facts. Any perti- 


' nent legal principles, as for example those 
' governing line of duty, conduct determinations, 
_ are of secondary importance during this stage 
_ of the proceeding. This does not mean that 
' any laws or regulations which may be appli- 


cable to the particular investigation are not 
important or can be ignored by the investigat- 
ing officer or members of a board. On the con- 
familiarity with pertinent laws or 





regulations is essential in order to determine 
which facts are vital. 


COLLECTING THE FACTS 


THERE IS NO sure-fire method by. which this 
completeness of information—this complete 
evidentiary picture—can be most successfully 
obtained in a given case. However, a few 
general observations may be of assistance. 

For example, the spontaneous statement of 
a witness, relating his own observations in his 
own words is generally more desirable and en- 
lightening than an interview composed solely 
of questions propounded by the investigating 
officer and answers to such questions by the 
witness. This method will often produce mate- 
rial information which might otherwise have 
escaped the investigating officer’s notice. It 
is also good psychology to permit a witness to 
tell his own story, in the first instance, in his 
own words. Interruption during this initial 
recitation of his observations may be annoying 
and disconcerting to the witness. Of course the 
witness should not be permitted to wander 
without interruption and a few well-directed 
questions can be both useful and helpful to the 
witness. 

When there is no requirement for a verbatim 
record, the investigating officer or member of 
a board should take notes, and reduce the sali- 
ent and material points contained in the wit- 
ness’ statement to writing after the interview. 
Simple language should be used, embodying the 
witness’ own manner of speech and expressions 
wherever possible. 

It must be expected that even the most in- 
telligent and cooperative witnesses who are 
left to judge for themselves what is pertinent 
to the investigation at hand tend to omit some 
material facts in their possession and to be am- 
biguous or obscure about others. It is there- 
fore important that after the witness’ story is 
told that the gaps be filled in and the ma- 
terial testimony be developed by intelligent 
quesioning of the witness. These questions and 
the answers can and should be recorded ver- 
batim. If it later appears that a witness’ testi- 
mony is in conflict with the testimony of other 
witnesses or other evidence of record, addi- 
tional interviews should be obtained and the 
matter clarified. Additional interviews should 
also be sought and obtained when it becomes 
apparent as the proceedings progress that a 
witness who has already been interviewed may 
have material information in his possession 
which has not yet been elicited. 
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| N BRIEF, IT may be said that there is no 
magic formula or short-cut to acquiring the 
completeness of information which is so es- 
sential if the primary purpose of the fact- 
finding is to be achieved. It is better to elicit 
too many facts than to be overly selective and 
omit a material fact. For example, often it 
becomes material to determine whether or not 
a man was intoxicated at the time of a particu- 
lar incident. In order to formulate this de- 
termination, it is essential that the complete 
evidentiary picture as to the person’s state of 
sobriety be carefully examined. In this regard, 
it should be noted that the results of a Bogen’s 
test are inconclusive, standing alone, and con- 
stitute but one facet of the complete evidentiary 
picture as to sobriety. Yet reports are often 
submitted with little more than a statement, 
usually signed by a doctor, that the subject 
personnel had a certain Bogen’s test result. If 
the investigating officer desires to properly 
perform his duties, he would in this case sup- 
plement such inconclusive evidence by intelli- 
gent questioning of witnesses as to the 
individual’s general appearance and behavior, 
rationality of speech, muscular coordination, 
the quantity and nature of the alcoholic bever- 
age consumed, the period of time involved in 
such consumption, and all other facts and opin- 
ions as to the extent to which an individual 
lacked sobriety. With the complete, accurate 
evidentiary picture thus presented, the deter- 
mination as to intoxication can be readily made. 
For the benefit of those who have yet to prepare 
an investigation report, the following form may 
be of assistance: 


From: (Investigating Officer or Senior Member of Board of Investi- 
gation—by name) 








To: (Convening Authority—by title) 
Subj: Report of Investigation 
Ref: (a) (The appointing order, by serial, file number, and date) 
Encl: (1)The original appointing order 
(2) Summary of (or verbatim) sworn (or unsworn) testimony 
C6 aes 4 
(3) Summary of (or verbatim) sworn (or unsworn) testimony 
of _____ Es witness. NOTE: The signed testi- 
mony of each witness should be a separate enclosure. 
(4) Photograph of 
(5) True photostatic copy of 
(6) Certified true copy of 
(7) Statement of » an int ited party 
(signed) or (unsigned). (If the party desires to submit 
such statement.) 
(8) A true description of (item of real 
evidence). 
1. The Preliminary Statement. The preliminary statement should 
include: 


a. Brief statements of what was investigated, and the method by 
which the investigation was conducted and the evidence procured. 
Include only those details which are of significance in conveying a 
better understanding of the particular fact-finding. Avoid a “Gul- 
liver’s-Travels” recital of the itinerary of the investigating officer 
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which adds nothing but an increase in the clerical and administrative | 


workload. 

b. Designation of any persons named as parties prior to, or at any 
time during the course of the investigation, furnishing details con- 
cerning each person so designated as to the according or waiving of 
his individual rights as a party. 


c. Explanation of any difficulties encountered in the investigation, | 


providing an explanation of any circumstance occasioning undue 
delay in the preparation and submission of the investigative report. 

d. Clarification of any discrepancy in evidence as to the leave, 
liberty or duty status of an individual on the date of injury or death. 

e. Explanation of limited participation in the investigation by any 
member or party. 

f. Explanation of any apparent shortcoming in obtaining evidence, 
including reasons for failure to interview any living person whose 
line of duty status is being investigated or any witnesses whose 
testimony might have been material. 

g. Comment and reply to any protests or complaints made by the 
parties in their statements relative to the conduct of the 
investigation. 

h. Comments of the investigating officer or members of the board 
relative to the credibility of statements of various witnesses, 
especially in the event of conflicting testimony. In short, the pre- 
liminary statement should include any matter that will provide the 
appointing and reviewing authorities with a better understanding of 
the facts found, the method of obtaining evidence, and difficulties in- 
volved in obtaining the evidence. 

2. Findings of fact. 

a. (ee 

b. 


Cc. oe 
Such findings should consist of a coherent, chronological recital of 
the facts and events which surrounded and comprised the incident 
in question, as established by the evidence of record and the in- 
vestigative body’s evaluation of this evidence. These findings should 
include specific, definite and accurate information as to times, places, 
persons (both civilians and members of the naval establishment), and 
events in sequence. Moreover, each and every finding should be 
supported by the recorded testimony of a witness or by some other 
item of evidence (documents, reports, logs, etc.) which is appended 
to the report as an enclosure. In some cases it may appear that 
a more effective presentation will be achieved by grouping several 
facts together in a narrative form or to employ the narrative form 
exclusively in lieu of a detailed findings of fact. In keeping with 
the spirit of flexability which is the essence of an informal investi- 
gation, the method of presentation of the findings is left to the dis- 
cretion of the member or board. Of course the findings, whatever 
their form, must be supported by the evidence in the record and 
should be written in a manner which would most effectively inform 
the Convening authority of the case. — 
3. Opinions. 

a. 

b. 


Oo ee 
Generally speaking, an opinion consists of inferences of fact and 
conclusion as to what would or should follow from the given state of 
facts. The investigative body will express its opinions when directed 
to do so by the appointing authority or when required by regulation. 
For guidance as to what opinions are required in specific situations, 
see Chapters IV, and V of the Naval Supplement. 
4. Recommendations. 

a. 

b. 

¢ 
When the appointing order desires recommendations, the investiga- 
tive body shall make such recommendations as are directed and any 


others which, in its opinion, are appropriate and advisable in view | 


of the nature of the facts found. These include recommendations 
for disciplinary action, for changes in materiel or procedures, for 


the prosecution of claims on the part of the Government, and any i 
other recommendations suggested by the particular nature of the | 


findings. 











(Signatures) 
(Continued on page 22) 
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A SURVEY OF MILITARY LAW 


A Collection of Significant COMA Decisions 


By ZEIGEL W. NEFF* 
MEMBER, NAVY BOARD OF REVIEW ONE 


S WITH MOST bodies ef law, military law is con- 
stantly evolving—or shifting emphasis—to meet 
the changing needs of the times. It is this quality of 
change which breathes justice into the written word. 
Yet with movements or shifts, the law becomes a hard 
task master. It demands a continued attention of those 
who would understand and work with it—an attention 
which many find difficult by reason of other commit- 
ments to the Navy. To complicate the matter there has 
been a rapid growth in the military law jurisprudence 
brought about by a new “code” and change in court 
personnel which has affected the attitude of the Court 
of Military Appeals. All of this means that those who 
have immediate responsibilities in military law have 
been hard pressed to keep alert to its trends and 
developments. 

One of the main objectives of the JAG JOURNAL 
has been to help the Navy keep itself abreast of mili- 
tary law matters. The Annotations to the MCM, 1951, 
appearing in past issues of the JOURNAL, is one example 
of this effort. Other articles in the JOURNAL and its 
State of the Law feature have discussed particular seg- 
ments of the military criminal law. It is not the pur- 
pose of this article to substitute for these excellent 
materials. Rather, it is its purpose to take a broader 
sweep of the subject—to collect in one place the signifi- 
cant COMA decisions handed down since 1951 which 
have a general application to trial by courts-martial.’ 
For convenience and symmetry the article has been 
divided into the following areas: 


. Jurisdiction 

. Evidence 

. Self-incrimination 

- Command Influence 

. Trial Counsel 

- Defense Counsel 

. The Law Officer (or President SPCM) 
. Review 


onan wn 


JURISDICTION 


J urispiction IS THE authority conferred upon a 
court to act upon a given set of facts referred to it 
for decision and to pass upon those facts in accordance 


with the applicable law; it is the inherent capacity to 
take cognizance of a case, try it, and pass upon it pur- 
suant to the law and the facts. In the area of military 
jurisdiction it is well to remember that, generally speak- 
ing, it is the status of the accused and not the location 
of the offense which gives a court-martial jurisdiction 
over an accused. These are the general principles of 
Jurisdiction—to them the Court of Military Appeals 
has sketched in some details of the picture. When does 
military jurisdiction first attach? When does it ter- 
minate? What is the effect of an involuntary extension 
of an enlistment? A review of selected cases in this 
area should be sufficient to supply the answers to these 
and other related issues of Jurisdiction. 

It was the Ornelas, 2USCMA 96, 6CMR 96, case which 
posed the question of when jurisdiction first attached. 
In that case the accused was convicted of desertion. He 
had gone to an induction center, had submitted to a 
physical examination, but had never taken an oath. 
On these facts the accused argued that he had never 
been lawfully inducted. The Court of Military Appeals 
held that the oath-taking ceremony was in fact the 
crucial point in the induction process which altered the 
status of a civilian to that of a soldier; therefore, it was 
held that the court-martial lacked jurisdiction over the 
accused. 

When does jurisdiction terminate? That was the 
problem in another case. Before expiration of a two- 
year enlistment, a Sergeant was given an honorable 
discharge for the convenience of the government in or- 
der to immediately re-enlist. He re-enlisted the day 
following his discharge. It was then discovered that 
during his original enlistment, he had committed cer- 
tain offenses. Tried and convicted for these offenses, 
he claimed that the honorable discharge prevented trial 
by court-martial for the offenses committed during his 
prior enlistment. The Court of Military Appeals did 
not sustain this argument. It found that there had been 
no hiatus in status, for at all times the accused had been 
subject to military law and control; that the discharge 
was solely for the purpose of re-enlistment and that the 
accused had never actually intended to return to a ci- 
vilian status. The Court reasoned that since the dis- 





*Zeigel W. Neff has been a civilian member of Navy Board of Review 
Number One in the Office of the Judge Advocate General since 1957. 
He received his B.A. in 1939 from Southwest Missouri State; his 
LLB in 1948 from the University of Missouri; and his LLM in 
1958 from the Georgetown University. He is a member of the Bar 
of the State of Missouri and the U.S. Court of Military Appeals. 
He is presently a Commander in the U.S. Naval Ready Reserves 
having served on active duty for many years in the U.S. Navy. 
During World War II, as a designated naval aviator, he was at- 
tached to various carrier based fighter squadrons and flew many 
combat missions. He later served as a Law Specialist during the 
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Korean hostilities. Among his many combat awards he has received 
the Navy Cross. In addition to his many judicial responsibilities 
which result from his being a member of a Board of Review, Com- 
mander Neff is Commanding Officer of Naval Reserve Law Company 

5-11, Washington, D.C. 

1. The January issue of the Military Law Review, a publication 
compiled at the Judge Advocate General’s Schooi, Charlottesville, 
Virginia, contained a survey of military law as reflected in Court 
of Military Appeals decisions up to June 1958. It was felt that 
a like up to date survey written for the naval officers in the fleet 
would be a proper subject for the JAG JOURNAL. 
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charge and re-enlistment were practically simultaneous, 
a hiatus in the enlistments was prevented.’ 


In THE TOTH case (350 US 11) the Supreme Court 
struck down Article 3(a) * of the Code as being uncon- 
stitutional. Article 3(a) had attempted to confer mili- 
tary jurisdiction to try former members of the military 
who had severed all relations from the Armed Forces. 
The Supreme Court held that individuals stationed on 
foreign soil who had severed all associations with the 
military and who had returned to the United States can- 
not be subjected to trial by courts-martial. In United 
States v. Burney, 6 USCMA 1776, 21 CMR 98, the ac- 
cused contended that the Toth case had established the 
rule that no civilian outside the territorial limits of the 
United States could be tried by court-martial. Burney 
was a civilian employee of the Philo Corporation ac- 
companying the Air Force outside the United States. 
The Court of Military Appeals held that Article 2(11) * 
was a reasonable and necessary exercise of congres- 
sional authority to make rules for the government and 
regulation of the Armed Forces. The Court pointed 
out that one of the primary purposes of the Federal 
Constitution was to assure basic constitutional guaran- 
tees of due process to each citizen, and that a court- 
martial under the Uniform Code of Military Justice 
would in fact guarantee to persons accompanying the 
Armed Forces overseas more elements of due process 
than any practical alternative which could be devised 
to use in its place. 

In a most recent case limiting the jurisdiction of 
courts-martial, the Court of Military Appeals, in United 
States v. French, 10 USCMA 171, 27 CMR 245, held 
that the military may try capital cases only where spe- 
cifically authorized by statute. Thus the military may 
not charge a capital violation of the Federal Criminal 
Code under Article 134 or 133 of the Uniform Code of 
Military Justice, nor may these offenses be tried by 
court-martial by treating them as noncapital. The opin- 
ion appears to limit this restriction, however, to the 
peacetime trial of such offenses in the United States. 


EVIDENCE 
A—Stipulations 
According to an early Court of Military Appeals de- 
cision ® a defense counsel may stipulate to all or part of 


2. United States v. Solinsky, 2 USCMA 153, 7 CMR 29. But when 
a youth under seventeen years of age enlists, his age prevents 
him from acquiring a military status. United States v. Blanton, 
7 USCMA 664, 23 CMR 128, and United States v. Taylor, 8 
USCMA 24, 23 CMR 248. 

3. Subject to the provisions of Article 43, any person charged with 
having committed, while in a status in which he was subject 
to this code, an offense against this code punishable by confine- 
ment of five years or more and for which the person cannot be 
tried in courts of the United States or any state or territory 
thereof or of the District of Columbia, shall not be relieved from 
amenability to trial by courts-martial by reason of the termina- 
tion of said status, 

4. Subject to the provisions of any treaty or agreement to which 
the United States is or may be a party or to any accepted rule of 
international law, all persons serving with, employed by, or 
accompanying the armed forces without the continental limits 
of the United States and without the following territories: That 
part of Alaska east of longtitude one hundred and seventy-two 
degrees west, the Canal Zone, the main group of the Hawaiian 
Islands, Puerto Rico, and the Virgin Islands. 
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the prosecution’s case even without the consent of the 
accused because of the implied authority that he has to 
act for the accused in procedural matters. However, 
whether or not that case still represents the present 
Court’s thinking is questionable. Certainly in a special 
court-martial “not guilty” case, where the accused is 
not represented by a lawyer, an issue of inadequate 
representation would in all probability be raised were 
counsel to stipulate the government’s case. Generally 
speaking, the Court of Military Appeals has held that 
stipulations must be construed to give effect to the in- 
tent of the parties. But the Court has also insisted that 
the intention be clearly expressed and has refused to 
find a stipulation from the “negative” conduct of the 
parties. Accordingly, the Court has refused to find 
apprehension, which aggravates the sentence in de- 
sertion cases, where the parties stipulated at trial that 
the accused was apprehended by civilian authorities; 
this was because such a stipulation does not rule out 
the possibility that the accused nevertheless initiated 
his return to military control voluntarily.’ 


B—Service Record Entries 


The above reasoning is in contrast to the reasoning in 
United States v. Simone, 6 USCMA 146, 19 CMR 272. 
In this case an entry in a morning report or service 
record that the accused was apprehended by civilian 
authorities has been held sufficient to warrant a finding 
of apprehension. This was because Army (and Navy) 
Regulations place an affirmative duty upon the recorder 
of a morning report (and service record entries) to 
recite the circumstances surrounding an absentee’s re- 
turn to military control.’ Even before the Simone case, 
morning reports and service record entries had been 
competent to establish the commencement of an unau- 
thorized absence, escape from confinement and breach of 
arrest. A morning report of a headquarters company 
has been held sufficient to show an absence from a 
larger unit.” Likewise a morning report of the unit to 
which the accused is assigned will establish an absence 
from a TAD unit.” 

It has also been held that the fact that a service 
record entry has been delayed, or that inconsistencies 
exist, does not affect admissibility but merely the weight 
to be given the entry by the fact finders.” However, 
before a service record entry is admissible, it must be 
shown to have been made because of a duty to record.” 
Therefore a service record entry which was not re- 
quired has been insufficient to rebut a proper prose- 
cution exhibit showing an absence.* The Court also 

5. United States v. Cambridge, 3 USCMA 377, 12 CMR 133. 

. United States v. Valli, 7 USCMA 60, 21 CMR 186. 

. United States v. Crawford, 4 USCMA 701, 16 CMR 275. 

. For a similar result in the Navy see United States v. Coats, 2 

USCMA 625, 10 CMR 123. 

9. United States v. Masusock, 1 USCMA 32, 1 CMR 32; United 
States v. Wilson, 4 USCMA 3, 15 CMR 3; United States v. 
Lowery, 2 USCMA 315, 8 CMR 115. 

10. United States v. Jack, 7 USCMA 235, 22 CMR 25. 

11. United States v. Mitchell, 7 USCMA 238, 22 CMR 122. 

12. United States v. Takafuji, 8 USCMA 623, 25 CMR 127; United 
States v. McNamara, 7 USCMA 575, 23 CMR 39; United States 
v. Anderten, 4 USCMA 354, 15 CMR 354. 

13. Par. 144b, MCM, 1951. 

14. United States v. McNamara, 7 USCMA 575, 23 CMR 39. 
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has indicated by its holdings that it will indulge in a 
presumption of regularity in order to establish the 
official nature of records.” 

C—Depositions 

The use of depositions is widespread in the Navy 
due to its mobility and dispersement. The Court has, 
however, placed certain limitations on their use. In 
United States v. Drain, 4 USCMA 646, 16 CMR 220, 
the Court held that to be admissible in a trial by general 
court-martial, the deposition must be taken before a 
certified counsel. 

Although the accused does not have to be physically 
present at taking of the deposition, it is essential that 
prior to the taking of a deposition he be represented 
by counsel of his choice who has had an opportunity 
to discuss the case with him prior to trial. In United 
States v. Miller, 7 USCMA 23, 21 CMR 149, a deposition 
was held inadmissible because counsel representing the 
accused was given only a few hours notice before the 
deposition was taken. He had had no opportunity to 
discuss the case with his newly acquired client and had 
been out of town on authorized leave. 

The Court has recognized in United States v. Valli, 
7 USCMA 60, 21 CMR 186, that depositions, as “tools 
of the prosecution,” cut deeply into the privileges of an 
accused. Their use, therefore, should only be permitted 
when all the procedures in the Code and Manual are 
strictly followed. Although minor procedural devia- 
tions may be waived if counsel fails to object, in the 
Valli case the Court refused to find any waiver where 
there appeared an almost complete disregard of all 
procedural requirements.” 

Depositions may not be used in a capital case—unless 
the convening authority orders the case to be treated 
as noncapital or the accused consents to its use. During 
wartime, quite a number of offenses—such as desertion, 
attempted desertion, sleeping (or being drunk) on post 
as a sentinel—are punishable by death. Consequently, 
the Court of Military Appeals was called upon to de- 
termine whether the Korean conflict constituted-a war 
within the meaning of the Code. In United States v. 
Gann, 3 USCMA 12, 11 CMR 12, the Court held that the 
existence of armed hostilities and not a formal declara- 
tion of war was decisive. Accordingly, for the pur- 
poses of the Code, the Korean conflict did constitute war. 
In the Gann case, the accused was charged with deser- 
tion and disobedience of an order. The former was 
capital; the latter was not. The Court found that since 
the deposition referred only to the noncapital disobe- 
dience charge, its use at the trial did not do violence to 
the Code’s prohibition against use of depositions in 
capital cases.” 

15. United States v. Moore, 8 USCMA 116, 23 CMR 340. 

16, But compare United States v. Ciarletta, 7 USCMA 606, 23 CMR 
70, where a deposition was held admissible even though there were 
many defects—all found either technical, immaterial or waived 
by failure to object. 

17. For other cases regarding the Korean conflict as a war, see 
United Staies v. Bancroft, 3 USCMA 3, 11 CMR 38 (accused tried 
by special court-martial for sleeping as sentinel—held conviction 
valid); United States v. Ayers, 4 USCMA 220, 15 CMR 220, 
(desertion commencing after Korean conflict started was war- 
time desertion even though offense committed in the United 





D—Search and Seizure 


Real evidence can often be the principal nourishment 
of a court-martial. It is concrete, tangible. But real 
evidence cannot be used in a court-martial if it was 
obtained by an unreasonable search and seizure. Yet 
there are no rigid, fixed rules for determining whether 
or not a search is reasonable or unreasonable. Each 
case must be decided on its own facts. Reasonable and 
therefore lawful searches are these: 

(1) Authorized by search warrants. 

(2) Incident to a lawful arrest or apprehension. ’ 

(3) Under circumstances demanding immediate search and seizure 
to prevent removal or disposal of property, believed on reason- 
able grounds to be criminal goods. 

(4) Made with the consent of the one in possession of the property 
being searched. 

(5) Authorized by a commanding officer—or one to whom he has 
delegated his authority—of property under the control of the 
United States.% 


Evidence seized as the result of a lawful search but fol- 
lowing an unlawful search, and the result of informa- 
tion obtained from the earlier unlawful search, is in- 
admissible not only in a court-martial but also in a 
Federal Court.” It has been held that where a confes- 
sion—in violation of Article 31 of the Code—leads to 
uncovering real evidence, this evidence is admissible de- 
spite the Article 31 violation.” Yet this position appears 
now to have been overruled in United States v. Haynes, 
9 USCMA 792, 27 CMR 60, by the “so-called” forbidden 
fruit of the tainted confession rule. 

Just as an improperly obtained confession may in- 
fluence the admissibility of evidence obtained as a result 
thereof, so an illegal search may taint a later confession. 
The test used in determining the admissibility of such 
a confession is: did the accused confess because of the 
evidence which was obtained by the illegal search? * 
Contrast this holding with United States v. Bennett, 7 
USCMA 97, 21 CMR 223, where the Court held that a 
confession may be admissible if an accused was warned, 
even though there was an earlier unlawful admission 
or confession—provided the prosecution can prove that 
the taint of the first confession has passed away. The 
problem is the proof of voluntariness. Was the later 
confession a result of the illegal evidence or was it the 
result of the free will of the accused? * 

What of wire tapping? Perhaps the leading wire tap 
case is United States v. Noce, 5 USCMA 715, 19 CMR 
11, where the Court pointed out that evidence obtained 

States); United States v. Sanders, 7 USCMA 21, 21 CMR 147 
(held that when armed hostilities ceased the war in Korea over) ; 
United States v. Shell, 7 USCMA 646, 23 CMR 110 (the armistice 
in Korea—27 July 1953 ended the war). 
18. United States v. Deleo, 5 USCMA 148, 17 CMR 148; United 
States v. Swanson, 3 USCMA 671, 14 CMR 89; United States v. 
Dutcher, 7 USCMA 439, 22 CMR 229; United States v. Berry, 6 
USCMA 609, 20 CMR 325; United States v. Wilcher, 4 USCMA 
215, 15 CMR 215; United States v. Doyle, 1 USCMA 545, 4 CMR 
137; United States v. Davis, 4 USCMA 577, 16 CMR 151; United 
States v. Volante, 7 USCMA 689, 16 CMR 263; United States v. 
Ball, 8 USCMA 25, 23 CMR 249. 
. Silverthorne Lumber Co. v. United States, 251 US 385; Par. 152, 
MCM, 1951, p. 288. 
20. United States v. Fair, 2 USCMA 521, 10 CMR 19; Par. 140, MCM, 
1951, p. 251. 
21. United States v. Deleo, 5 USCMA 148, 17 CMR 148. 
22. United States v. Spero, 8 USCMA 110, 23 CMR 334; United 
States v. Green, 7 USCMA 539, 23 CMR 3. 
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by wire tapping is not prohibited by the Constitution 
but by Section 605 of the Federal Communications Act 
(48 Stat 1103, 47 USC 605) which prohibits the unau- 
thorized inception and publication of communications. 
The admission of evidence obtained by tapping a wire 
depends on whether the wire tap falls within the re- 
strictions of the Communications Act. After stating 
this test, the Court went on to hold that a base com- 
munications’ system, connected by a trunk line to a 
public communications’ system (which may be used by 
dialing), does not make the base system public rather 
than military.” 

The Court has pretty well reversed itself as to the 
use of blood and urine samples as real evidence in courts- 
martial. First, in United States v. Williamson, 4 
USCMA 320, 15 CMR 320, it was held that body fluids, 
blood, and urine could be extracted from an accused so 
long as no brutal means were used. The use of “brutal 
means” would be depriving an accused of due process. 
In the Williamson case, urine was taken from an ac- 
cused by use of a catheter while he was unconscious. 
Since the specimen of urine was taken without the use 
of “brutality” and according to recognized medical prac- 
tices, it was admissible in evidence. The question not 
decided in that case was: suppose the accused was not 
unconscious and objected to use of a catheter? United 
States v. Jones, 5 USCMA 537, 18 CMR 161 and United 
States v. Speight, 5 USCMA 668, 18 CMR 292, held that 
catheterization over the objection of the accused is 
prohibited. 

In United States v. Booker, 4 USCMA 335, 15 CMR 
335, the Court held that an Article 31 warning did not 
have to precede the taking of body fluids, and United 
States v. Barnaby, 5 USCMA 63, 17 CMR 68, that a 
person suspected of an offense could be ordered by su- 
perior authority to furnish a body fluid specimen. 

With the change of personnel on the Court, however, 
a majority of the new Court has now held that an order 
to an accused to furnish a body fluid sample for use in 
evidence against him is an illegal order. The accused 
cannot be tried for a violation of such an order.™ 


E—Opinion Evidence 

Body fluids, such as urine and blood, are not, of course, 
physically introduced into evidence. Such evidence is 
introduced by calling expert witnesses to the stand who 
interpret and report the results of the laboratory. This 
is but one example of expert opinion testimony. As a 
general rule, an expert may be called to state his opin- 
ion to matters not within the knowledge of men of com- 
mon experience and education, but which require special 
skills or training in the arts, professions, sciences, or 
trades.” 





23. United States v. DeLeon, 5 USCMA 747, 19 CMR 43 (nor does the 
Communications Act prohibit listening in on established exten- 
tion); United States v. Gopaulsingh, 5 USCMA 772, 19 CMR 68 
(Court held Act has no application in foreign countries). 

24. United States v. Musguire, 9 USCMA 67, 25 CMR 329; United 
States v. Jordon, 7 USCMA 452, 22 CMR 242. 

25. Par. 138e, MCM, 1951. Fingerprints, United States v. Hagel- 
berger, 3 USCMA 259, 12 CMR 15; United States v. Taylor, 4 
USCMA 232, 15 CMR 232. Experts, generally, United States v. 
Adkins, 5 USCMA 492, 18 CMR 116; United States v. Lowe, 4 
USCMA 654, 16 CMR 228; United States v. Biesak, 3 USCMA 
714, 14 CMR 132; United States v. McFerren, 6 USCMA 486, 20 
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Under certain circumstances, an ordinary nonpro- 
fessional or “lay” witness may give opinion evidence. 
The character of a person may be shown by the estab- 
lished general reputation in the community in which 
the party lives and a witness familiar with this reputa- 
tion can give his opinion of it. The opinion of people 
who have had a sufficiently close acquaintance with the 
person whose character is in issue to be able to form a 
reliable judgment falls within the permissive opinion 
rule. (United States v. Haimson, 5 USCMA 208, 17 
CMR 208.) Also present in military law is the prin- 
ciple prohibiting proof of bad character through spe- 
cific acts of misconduct. This rule is to prevent con- 
viction of an individual on his past record instead of 
the offense for which he is presently being charged. 
There are certain exceptions. Specific acts of miscon- 
duct may be shown if relevant to prove motive, intent, 
guilty knowledge—where it shows a course of conduct, 
negates a claim of mistake or rebuts a defense.” 


SELF INCRIMINATION 


Oo NE OF THE most important and far-reaching areas 
of the Code concerns the effect and meaning of Article 
31 which provides that no person subject to the Code 
shall compel anyone to incriminate himself or answer 
any questions which might tend to incriminate him; or 
interrogate or request a statement from one accused or 
suspected of a crime without first informing him of what 
is suspected and telling him that he does not have to 
make a statement and if he does, it can be used against 
him in a court-martial; that no person subject to the 
Code may be compelled to produce evidence or make a 
statement not material to the issues at hand and which 
may tend to degrade him; and that no statement ob- 
tained from any person in violation of Article 31, or by 
coercion, or unlawful influence, or unlawful inducement 
shall be received against him in a court-martial. 

There must be two inquiries in cases involving the 
admissibility of a pretrial statement (a confession or 
admission of the accused). First, was the confession 
obtained because of coercion, unlawful influence or in- 
ducement; Second, was the accused properly advised of 
his rights under the Article.” Although the accused 
does not need to be informed of his rights in the exact 
language of the Article, he must be told generally what 
he’s suspected of and he must be informed that he does 
not have to make a statement but that should he never- 





CMR 202; United States v. Walinch, 8 USCMA 3, 23 CMR 227; 
United States v. Schick, 7 USCMA 419, 22 CMR 209; United 
States v. Johnson, 9 USCMA 178, 25 CMR 440. Hair, United 
States v. Hurt, 9 USCMA 735, 27 CMR 3. Homosexuality, United 
States v. Manuel, 3 USCMA 739, 14 CMR 157; United States v. 
Adkins, 5 USCMA 492, 18 CMR 116; United States v. Walinch, 
8 USCMA 3, 23 CMR 227. Injuries, United States v. Dejewski, 
3 USCMA 53, 11 CMR 53. Insanity, United States v. Schick, 7 
USCMA 419, 12 CMR 209; United States v. Gray, 9 USCMA 
208, 25 CMR 470. Intoxication, United States v. Lowe, 4 USCMA 
654, 16 CMR 228. Narcotics, United States v. Smith, 3 USCMA 
803, 14 CMR 221. Value, United States v. Thompson, 10 USCMA 
45, 27 CMR 119. 

26. United States v. Harris, 6 USCMA 736, 21 CMR 58; United 
States v. Powell, 3 USCMA 64, 11 CMR 64; United States v. 
Graham, 5 USCMA 265, 17 CMR 265. 

27. United States v. Wilson, 2 USCMA 248, 8 CMR 48. 
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theless make one, it may be used against him.” Fur- 
thermore, the accused must be able to understand his 
rights when they are explained to him. For instance, 
reading Article 31 in English to an accused who does 
not understand the language does not comply with the 
Article.” When compliance with Article 31 is put in 
issue, the law officer must instruct the court to com- 
pletely disregard the statement if a violation is found.” 


THERE ARE THREE situations which pose Article 
31 restrictions as to evidence obtained from an ac- 
cused. First, where the evidence does not require active 
cooperation on the part of the accused; i.e., an accused 
is ordered to give fingerprints, be viewed by witnesses 
or court members, don clothing, etc.“ Second, where 
the evidence involves compulsory self incrimination, to 
wit, directing an accused to speak for voice identifica- 
tion, or provide a urine sample.” Third, situations 
where a statement is made by the accused and the issue 
is whether the accused was warned of his Article 31(b) 
rights; or whether it was the result of coercion, unlaw- 
ful influence or inducement, as explained in paragraph 
(d) of the Article. 

The Court of Military Appeals has held that certain 
“assertive conduct” or actions are tantamount to mak- 
ing a statement. Thus in United States v. Minnifield, 
9 USCMA 373, 26 CMR 153, the Court “equated” an 
accused’s handwriting exemplar to a “statement” as 
that term is used in Article 31. Therefore, in order to 
be admissible it must be shown that the provisions of 
Article 31 have been complied with fully. The Minni- 
field case overruled United States v. Ball, 6 USCMA 
100, 19 CMR 226; United States v. Morris, 4 USCMA 
209, 15 CMR 209; United States v. McGriff, 6 USCMA 
143, 19 CMR 269. In keeping with the broad prohibi- 
tions of Article 31, the Court, in United States v. 
Nowling, 9 USCMA 100, 25 CMR 362, held that an 
accused who was suspected of possessing an unauthor- 
ized pass should be warned before being asked to pro- 
duce his pass, for the request to produce amounts to 
an interrogation and the suspect’s reply, either-oral or 
by physical act, constitutes a statement within the 
meaning of Article 31, UCMJ. 

Just because an accused has been advised of his rights 
under Article 31, it does not automatically follow that 
any statement thereafter obtained will be admissible 
in evidence. Certain acts before or after the warning 
may make the statement inadmissible. It has been held 
that a promise by an interrogator to keep the statement 





28. United States v. O’Brien, 3 USCMA 325, 12 CMR 81; United 
States v. Divkenson, 6 USCMA 438, 20 CMR 154; United States 
v. Williams, 2 USCMA 430, 9 CMR 60. 

29. United States v. Hernandez, 4 USCMA 465, 16 CMR 39. 

30. United States v. Jones, 7 USCMA 623, 23 CMR 87; United 
States v. Bruce, 9 USCMA 362, 26 CMR 142; United States v. 
Wenzel, 9 USCMA 140, 25 CMR 402, 

31. United States v. Eggers, 3 USCMA 191, 11 CMR 191, Court held 
compelling an accused to furnish a handwriting specification 
violates Article 31(a) of the Code. 

32. United States v. Brown, 7 USCMA 251, 22 CMR 41; United 
States v. Greer, 3 USCMA 576, 13 CMR 132; United States v. 
Booker, 4 USCMA 335, 15 CMR 335; United States v. Gordon, 
7 USCMA 452, 22 CMR 242, held that an order to an accused 
to furnish a sample of his urine was illegal as it violated 
Article 31. 


confidential will render it inadmissible, United States 
v. Washington, 9 USCMA 131, 25 CMR 393; or a 
previous statement obtained without the accused being 
warned of his rights (or obtained by coercion) might 
render a later voluntary confession inadmissible, if the 
later confession was a result of the former illegal one, 
United States v. Bennett, 7 USCMA 97, 21 CMR 223. 
Thus, if the Government illegally obtains evidence 
which is likely to produce a later confession and, in 
fact, the accused later confesses, it is only reasonable 
to believe that the confession was more the result of 
the illegally obtained evidence than any expression of 
the free will of the accused, United States v. Spero, 
8 USCMA 110, 23 CMR 334. However, a statement 
obtained by a trick, may be admissible. 

In United States v. Payne, 6 USCMA 225, 19 CMR $51, the ac- 
cused was apprehended as a possible user of narcotics. He was fully 
warned and two agents interrogated him. Finally, one of the agents 
left the room and the other asked the accused: “man to man, just 
between you and me, when was the last time you used narcotics? 
The accused replied that he had used narcotics shortly before being 
picked up. The accused later stated that one reason he made the 
statement was because only he and the agent were in the room and 
he figured his word was as good as the agent’s. The court held that 
the statement was admissible; that no command influence was in- 
volved; that the parties dealt at arms length; that there was no 
promise, express or implied, that any disclosures would be kept con- 
fidential; that the most that can be said was that the agent had used 
a trick to catch the accused off guard; that an intentional misrepre- 
sentation such as a promise of secrecy, not likely to cause the ac- 
cused to make an untrue statement, will not render the statement 
inadmissible. Here the accused was neither compelled nor coerced 
nor illegally induced to answer the agent’s question. 

In United States v. Cadman, 10 USCMA 222, 27 CMR 296, the 
accused while being interrogated asked for counsel. The questioning 
was stopped and the accused returned to his cell. He was again 
interviewed a day and one-half later and he confessed without re- 
newing his request for counsel. The Court held no prejudice, for 
even if the accused was denied counsel at his first interview it had 
no effect upon the later confession. In United States v. Young, 10 
USCMA 249, 27 CMR 323, it was held prejudicial for the law officer 
to refuse an out-of-court hearing on the admissibility of a confession 
on the grounds that the facts were being contested, it was a question 
of fact for the determination of the membership of the trial court. 
The Court noted that the law officer disregarded his duty to first pass 
on the admissibility. Rather, he short-circuited himself and sub- 
mitted the issue directly to the court-martial. 


| AN ILLEGAL confession has been admitted into 
evidence, however, the case will probably be reversed 
unless the accused has admitted his guilt by taking the 
stand at the trial.“ So, if the issue regarding the 
voluntariness of a confession is a close one and other 
evidence of guilt is available to the Government, com- 
mon sense dictates that the prosecution should not risk 
tainting the entire case by introducing the questionable 
confession. 

Under certain circumstances, the Court has held that 
an accused represented by a qualified lawyer-——by fail- 
ing to object at the trial—can waive an objection to 
an admission of a confession on the ground that he has 
not been advised of his Article 31 rights.* However, 
33. United States v. Trojanowski, 5 USCMA 305; United States v. 

Williams, 8 USCMA 443, 24 CMR 253. 

34. United States v. Dial, 9 USCMA 700, 26 CMR 480; United States 

v. Hurt, 9 USCMA 735, 27 CMR 3. But no waiver in failure to 


object by unqualified counsel, United States v. Kelly, 7 USCMA 
584, 23 CMR 48. See also United States v. Heaney, 9 USCMA 





6, 25 CMR 268, and United States v. Shaw, 9 USCMA 267, 26 
CMR 47. 
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this 1s not an inflexible rule. It should be exercised 
only in those cases where it does not result in a mis- 
carriage of justice or in depriving the accused of a fair 
trial. It is also error to admit into evidence testimony 
that during an interrogation the accused exercised his 
rights under Article 31 and remained silent. United 
States v. Kowert, 7 USCMA 678, 23 CMR 142. But 
see United States v. Hickman, 10 USCMA 568, 28 CMR, 
134, where the trial counsel during his final argument 
adverted to the accused’s silence. 


Wuere THE DEFENSE requests an out-of-court 
hearing on a contested confession, the law officer must 
grant it. The defense may keep even the word “con- 
fession” from the court-martial. In United States v. 
Cates, 9 USCMA 480, 26 CMR 260, the Court held that 
the refusal of the law officer to grant an out-of-court 
hearing was prejudicial. The defense counsel more- 
over is entitled to be heard on the admissibility of a 
confession.” For where the claim of an involuntary 
confession is made, the accused is entitled as a matter 
of right to develop his contentions, and the Manual 
provisions permitting the use of evidence discovered by 
reason of an illegal confession is valid.” 

The first point of inquiry in a confession case is of 
course whether the issue of voluntariness is reasonably 
raised. The issue of voluntariness was found to be 
raised when the accused testified that he confessed be- 
cause he had been led to understand he would stay 
in the brig until he did so. Yet no taint was found in 
another confession made four days later where it was 
shown that the first statement had no effect on the sub- 
sequent one and accused was fully warned prior to 
giving the statement.” In another case it was held that 
no issue was raised by the claim of the accused that 
he felt investigative agents might hound his wife by 
questioning. (The wife was only questioned once for 
a short time two days before the confession.) The 
Court noted, however, that the effect of such circum- 
stances can vary with different persons depending upon 
age, education, societal experience and background.” 
The issue was not raised when two persons were 
charged with theft and the accused claimed he confessed 
because the co-actor threatened suicide. The result 
might have been different if only the other party had 
been arrested—not the accused—and the silence of the 
accused could have led to suicide. A claim by the ac- 
cused that he confessed because he was tired of being 





35. United States v. Fisher, 4 USCMA 152, 15 CMR 152; United 
States v. Shaw, 9 USCMA 267, 26 CMR 47; United States v. 
Kelley, 7 USCMA 584, 23 CMR 48. (But the Manual provision 
that an admission may be introduced without preliminary proof 
of voluntariness if there is no indication that it was involuntary 
cannot whittle away substantive rights given an accused under 
Article 31, UCMJ.) 

36. United States v. Walker, 9 USCMA 187, 25 CMR 449. 

37. United States v. Haynes, 9 USCMA 792, 27 CMR 60. 

38. United States v. Hogan, 9 USCMA 365, 26 CMR 145. 

39. United States v. Choate, 9 USCMA 680, 26 CMR 460. Issue was 
raised by an FBI agent interrogating an accused on a Military 
base—with Military present—without a warning. It held this was 
not a purely civil investigation as a matter of law and it was er- 
ror to deny accused’s request for out-of-court conference on 
voluntariness of pretrial statement. United States v. Young, 10 
USCMA 249, 27 CMR 323. 
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questioned and wanted to get the matter over with, 
raised no issue of voluntariness; the prompting of one’s 
conscience cannot be equated to duress.” 

The issue of voluntariness was raised where the ac- 
cused, after being warned and writing out a denial of 
guilt, afterward admitted that the denial was false. 
He was then informed that if he gave a “true” con- 
fession the “false statement” would be destroyed. 
Otherwise he would be prosecuted with making a false 
official statement.“ 

The threat of the use of a lie detector was held not 
to have raised the issue of voluntariness in United 
States v. McKay, 9 USCMA 527, 26 CMR 307. There 
the accused was told he had the right to remain silent; 
that the agent would only use the lie detector should 
the accused speak. A majority of the Court held that 
threat of the use of a lie detector was insufficient to 
render the statement involuntary because no effort was 
made to use it unless the accused decided not to exercise 
his privilege under Article 31 and make a statement.* 


One AREA NOT fully explored as to an Article 31 
warning is with respect to medical boards and doctors. 
In United States v. Shaw, 9 USCMA 267, 26 CMR 47, 
the defense theory was mental incapacity. A defense 
expert (a civilian psychiatrist) testified concerning in- 
sanity and as to his questioning of the accused. A 
prosecution witness (a Navy psychiatrist) testified that 
the accused was sane. He related conversations with 
the accused and that he admitted the offenses. The 
majority opinion found waiver: “Not only was there 
no objection . . . but the defense first presented med- 
ical evidence regarding the accused’s mental condition.” 
Judge Ferguson dissented, stating that it was prejudi- 
cial error to permit the Navy psychiatrist to go beyond 
the scope of the direct evidence, which only had to do 
with the accused’s mental condition—not his admission 
of the offense. 

When co-accused are tried, illegally obtained evidence 
as to one accused is also prejudicial as to the other 
accused. Such was the Court’s holding in United 
States v. Sessions, 10 USCMA 383, 27 CMR 457. The 
Court reversed as to both accused where joint offenses 
were charged at a joint trial and the case was defended 
in common. A majority of the Court felt that it was 
impossible to separate the matter, for the illegal item 
as to one necessarily affected the other. 

It was held error for the trial counsel to have im- 
peached an accused by an alleged confession and evi- 
dence of other misconduct, some eight years previously, 
when the accused took the stand to contest the volun- 
tariness of a statement, United States v. Mareno, 10 
USCMA 406, 27 CMR 480. Of course, confessions and 


40. United States v. McQuaid, 9 USCMA 563, 26 CMR 343. 

41. United States v. Bruce, 9 USCMA 362, 26 CMR 142 (also the law 
officer’s instruction on voluntariness was erroneous in that he 
instructed that the court may refuse to consider the confession 
if found involuntary instead of must. 

42. See United States v. Thomas, 6 USCMA 92, 19 CMR 218 (low 
mentality); United States v. McGriff, 6 USCMA 143, 19 CMR 269 
(accused kept standing in corner) ; United States v. Hagelberger, 
3 USCMA 259, 12 CMR 15 (nervousness caused by presence of 
officers); for run-down of CMA case law on confessions and ad- 
missions, see Tedrow’s Digest, pages 63-79, inclusive. ‘ 
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incriminating evidence obtained after depriving an ac- 
cused of counsel or giving him erroneous advice as to 
his right to counsel, are prejudicial,“ and when a por- 
tion of a statement is introduced into evidence by the 
Government, the defense is entitled to bring in the 
remainder of the statement.“ 

Before a confession can be admitted into evidence 
there must be some evidence—either direct or circum- 
stantial—that an offense has probably been committed 
by someone. It is not necessary to prove beyond a 
reasonable doubt that a crime has been committed, but 
there should be some evidence touching upon all ele- 
ments of the offense.“ Nor can a confession or admis- 
sion be corroborated by other confessions or admissions 
of the accused although the Villasenor case qualified 
this by holding that statements made before or con- 
temporaneously with the offense can be used for cor- 
roboration. Corroboration calls for independent evi- 
dence going to each element of the offense. It need 
not identify the offender; nor is it necessary to show 
the commission of a crime as specifically charged, so 
long as the evidence shows the general offense 
committed.” 


COMMAND INFLUENCE 


One OF THE primary purposes of the Code was 
to eliminate command influence and insure to every 
accused a trial free from unlawful control and, at the 
same time, not unduly restrict a commander in the 
exercise of military discipline. COMA started out by 
recognizing that many prospective members of Courts- 
Martial were unfamiliar with the Code and the Manual 
and needed “pretrial instructions”. But these “so- 
called” instructions have created difficulty. In United 
States v. Littrice, 3 USCMA 487, 13 CMR 43, certain 
court members were informed immediately before trial 
that: (1) inadequate sentences bring the services into 
disrepute; (2) the prerogatives of the convening au- 
thority as to commutation of the sentences should not 
be usurped by the court; (3) the findings and sentence 
arrived at by the court were not too important because 
the cases received a careful review at “higher headquar- 
ters”; and (4) a court member’s good performance would 
be reflected in his fitness reports. Of course, the court 
was quick to strike down such “command influence.” 
In United States v. Fowle, 7 USCMA 3849, 22 CMR 139, 
the members of the court were referred to a Secretary 
of the Navy instruction which pointed out the advisa- 
bility of dismissing persons convicted of theft from the 
Navy. This, too, was held prejudicial. The Court held 
that it was prejudicial to bring a pronouncement of the 





43. United States v. Gunnels, 8 USCMA 130, 23 CMR 354; United 


States v. Rose, 8 USCMA 441, 24 CMR 251; United States v. 


Wheaton, 9 USCMA 257, 26 CMR 37. 

44. United States v. Skees, 10 USCMA 285, 27 CMR 359. In United 
States v. Cadman, 10 USCMA 222, 27 CMR 296, Court held de- 
fense entitled to have entire confession put in evidence where 
trial counsel had part marked. No prejudice, however, if ex- 
cluded item not helpful to accused. 

45. United States v. Petty, 3 USCMA 87, 11 CMR 87; United States 
v. Villasenor, 6 USCMA 3, 19 CMR 129; United States v. Mims, 
8 USCMA 316, 24 CMR 126; United States v. Leal, 7 USCMA 15, 
21 CMR 141. 

46. United States v. Fioco, 10 USCMA 198, 27 CMR 272. 


policy as to retention of thieves in the Navy, into the 
courtroom, reasoning that the only purpose was ob- 
viously to influence the court in adjudging a punitive 
discharge.” 

COMA has also held that the convening authority 
cannot exercise the powers of the law officer even though 
he can dissolve a court or change its personnel. In 
United States v. Knudson, 4 USCMA 587, 16 CMR 
161, the convening authority prejudicially overruled the 
law officer’s decision to grant a continuance. 

In another case United States v. Faulkner, 7 USCMA 
304, 22 CMR 94, an Army commander announced a 
policy that all Regular Army offenders—with two 
previous convictions—should be considered for elimina- 
tion from the service. The first method to be utilized 
was trial by general court-martial, so that Section B 
of the Table of Maximum Punishments could be used 
to the fullest. This policy was brought to the attention 
of all court members. Again the Court of Military 
Appeals found command influence.” 

In United States v. Deain, 5 USCMA 44, 17 CMR 44, it was the 
president of a court-martial who exerted the command influence. 
The president along with two junior officers were permanent mem- 
bers of the court. He made out fitness reports on the other two 
members and instructed them in what he felt to be the law. In the 
Zagar case * it was the Staff Judge Advocate who exerted the in- 
fluence. He informed the court members immediately prior to trial 
that because of careful pretrial investigation and preparation an 
accused would not be brought to trial if: (1) the crime had not been 
admitted; and if (2) the accused had not probably committed it. 
It was also held prejudicial to replace the president of a court be- 
cause he refused to admit certain government evidence.” 


Tue STAFF LEGAL officer, judge advocate or presi- 
dent of a court cannot interject himself into the actual 
trial of the case." In United States v. Guest, 3 USCMA 
147, 11 CMR 147, the defense moved for a finding of not 
guilty. This motion was argued in a closed session 
outside the hearing of the court. While this was going 
on, inside the the courtroom the “staff judge advocate” 
was persuading the president of the court of his posi- 
tion by showing him a dissenting opinion which he had 
written when a member of an Army board of review. 
Afterward when the law officer granted the defense 
motion, the president objected and requested the law 
officer to read the staff judge advocate’s dissenting 
opinion to the court. After this request was complied 
with, the court members overruled the law officer’s 
ruling and the motion for a finding of not guilty was 
accordingly denied. Obviously, this behavior was held 
to have prejudiced the substantial rights of the accused. 





47. See also United States v. Estrado, 7 USCMA 635, 23 CMR 99 
and United States v. Holmes, 7 USCMA 642, 23 CMR 106; but 
compare United States v. Navarre, 5 USCMA 32, 17 CMR 32 
where it was held proper for a CA—after review of many cases— 
to instruct his command that justice was not being administered 
equally. 

48. United States v. Hawthorne, 7 USCMA 293, 22 CMR 83. 

49. United States v. Zagor, 5 USCMA 410, 18 CMR 34. 

50. United States v. Whitley, 5 USCMA 786, 19 CMR 82. 

51. In United States v. McCann, 8 USCMA 675, 25 CMR 179, mem- 
ber of court—while trial going on—attended a staff judge ad- 
vocate’s lecture which certain offenses, including the type on 
trial, was described as being more reprehensible in Military than 
civilian life. It held that this was improper influence as to case 


on trial. 
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The Court specifically pointed out that the conduct of 
both the staff judge advocate and the president of the 
court was highly improper. A member of a court should 
know his decision must be predicated upon information 
obtained in the courtroom, not outside. 

It would be prejudicial for any official policy—ex- 
press or implied—to be designed to discourage an 
accused from requesting appellate counsel, United 
States v. Darring, 9 USCMA 651, 26 CMR 431. No 
command influence was found where the convening 
authority (by command line) forwarded “staff judge 
advocate” instructions to the trial counsel concerning 
the preparation and trial of a case. The Court pointed 
out, however, that a case could be visualized where such 
instructions could so limit the trial counsel as to involve 
“command control.”" Neither was command control 
found in a directive “deploring” crimes of violence 
against German nationals. Even though the offense 
on trial fell in that category, the directive was not 
directed toward any specific case. Although the direc- 
tive demanded the reduction of such offenses and 
threatened violators with severe punishment, it also 
explained how offenses could be reduced by training 
men in the interest of good will. The test of eommand 
influence was—according to the Court—not the extent 
of the directive’s coverage but whether or not it in- 
fluenced the court. Here the members denied being 
influenced. The Court did find influence in United 
States v. Shepherd, 9 USCMA 90, 25 CMR 352. The 
convening authority had instituted a weight reduction 
program. He stated publicly that he would punish all 
violators”, and would brook no interference with his 
program. The Court, holding that the convening au- 
thority’s interest was personal rather than official, 
stated that the members of the court were not “free 
agents” because they must have been aware of the 
convening authority’s interest in the case. 


In ANOTHER CASE, the convening authority ap- 
pointed three lawyer-members to an eight-man special 
court-martial after the accused had obtained a civilian 
lawyer who—ostensibly at least—was disliked by the 
command. The Court of Military Appeals noted the 
unusual size of the membership for a special court and 
reasoned that there must have been a definite reason 
for appointment of three lawyers so that were two to 
be challenged peremptorily one would remain on the 
court—as ultimately happened. During trial, the presi- 
dent of the court surrendered his functions of presiding 
over the court to the remaining lawyer on the court. 
The Court of Military Appeals found that it was reason- 
able to infer that the convening authority planned such 
procedure which had the effect of making the court 
a one-man tribunal; that the entire proceeding smacked 
of court packing and was prejudicial.™ 


THE TRIAL COUNSEL 


Unver THE UNIFORM CODE, the trial counsel 


52. United States v. Haimson, 5 USCMA 208, 17 CMR 208; United 
States v. Blau, 5 USCMA 232, 17 CMR 232. 

53. United States v. Carter, 9 USCMA 108, 25 CMR 370; cf. United 
States v. Hurt, 9 USCMA 735, 27 CMR 3. 

54. United States v. Sears, 6 USCMA 661, 20 CMR 377. 
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retains the same character as government prosecutor 


that he has always retained in military justice. Yet 
in this role, his understandable zeal to win a case must 
be tempered with a realization of his responsibility for 
insuring a fair and impartial trial for the accused.” 
As an officer of the court, he is responsible for arrang- 
ing for all witnesses—both favorable and unfavorable 
to the government. He may not direct the court’s at- 
tention to a policy directive suggesting an appropriate 
punishment, or imply that the convening authority 
wants the accused to receive a punitive discharge.” 
And in one case the fact that the defense counsel re- 
plied that the convening authority had no control over 
the court did not erase the prejudice.” His arguments 
must be based on matter contained within the record 
and cannot go beyond the bounds of fair comment.™ 

Legal authorities may be presented by the trial coun- 
sel only to the extent allowed by the law officer or 
president (special court-martial) of the court since it 
is these officials who give the law to the court. As 
stated in United States v. DeMaris, 8 USCMA 750, 25 
CMR 254, it is prejudicial for trial counsel to argue 
incorrect principles of law. This is especially true 
when the president or law officer fails to correct the 
trial counsel. A mere reference by the defense counsel 
to the SECNAV “thief policy” does not give the trial 
counsel the right to read the policy statement along 
with a similar Manual statement.” And in United 
States v. Anderson, 8 USCMA 603, 25 CMR 107, the 
Court of Military Appeals held that it was prejudicial 
for the trial counsel to argue sentence aggravation on 
matters not contained in the record of trial. It is also 
error for the trial counsel to comment on the failure 
of the accused to testify on a charge. 


THE DEFENSE COUNSEL 


A.rnoucs MATTERS OF vital importance to an 
accused—such as correct instructions on the essential 
elements of the offense charged—have by and large 
been held not to be the subject of waiver, the Court of 
Military Appeals has emphatically stated its view that 
a defense counsel does not do justice to his client or 
fulfill his duty as an officer of the court when he relies 
primarily on error on appellate review to protect his 
client’s rights.” A defense counsel may waive his 





55. United States v. Valencia, 1 USCMA 415, 4 CMR 7. 

56. The Court of Military Appeals has held, however, that neither 
departmental (United States v. Fowle, 7 USCMA 349, 22 CMR 
139) nor presidential policies (United States v. Rhinehart, 8 
USCMA 402, 24 CMR 212) can be used to influence a court- 
martial and that no cautionary instruction can cure them. 

. United States v. Fowle, 7 USCMA 349, 22 CMR 139; United 
States v. Lackey, 8 USCMA 718, 25 CMR 222. 

58. United States v. Day, 2 USCMA 416, 9 CMR 46; United States 

v. Olson, 7 USCMA 242, 22 CMR 32. 

59. United States v. Davis, 8 USCMA 425, 24 CMR 235; United 
States v. Williams, 8 USCMA 328, 24 CMR 138; and see United 
States v. Allinder, 9 USCMA 575, 26 CMR 355, where a similar 
statement was made by the law officer. United States v. Kelly, 
7 USCMA 218, 22 CMR 8. But caution should be exercised as to 
waiver. The fact that defense counsel first raised the point 
makes no difference when err stat t based on an in- 
valid portion of the Manual for Courts-Martial, 1951. 

60. United States v. Smith, 2 USCMA 440, 9 CMR 70; United States 
v. Wolfe, 8 USCMA 247, 24 CMR 57. f 
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client’s rights—at least in general courts-martial—by 
failing to make a timely objection or moving for appro- 
priate relief for the following: separate trial; “ speedy 
trial;* ineligibility of a court member;™ inadequacy 
of the pretrial advice;“ timeliness of the staff legal 
officer’s advice; admission of evidence obtained by 
search and seizure; “ admission of evidence generally; ” 
admissions of an accused;® character evidence; im- 
proper argument of trial counsel; ® procedural require- 
ments for depositions; ™ and ambiguous instructions.” 
Even where there was a conscious waiver of the objec- 
tion or motion, the court has not looked with favor upon 
the defense counsel’s failing to raise the issue.” 


|N A COURT-MARTIAL the accused is entitled to 
counsel—a lawyer in a general court-martial. One of 
the most disturbing shortcomings of military law prior 
to the Uniform Code of Military Justice was inadequate 
representation of persons accused before courts-martial. 
This shortcoming was recognized by the drafters of the 
Code and no other area of military law has been more 
carefully scrutinized by the Court of Military Appeals. 

“Adequate counsel” means a fair standard of profes- 
sional competence. Unqualified counsel may not prac- 
tice before general courts-martial.* Yet, an allegation 
of “inadequacy of counsel” requires a showing that the 
proceedings were so tainted by negligence or wrongful 
motive of counsel as to manifest a complete absence of 
judicial character. The Court will not condemn coun- 
sel for a faulty trial strategy,” the showing must be 
one of obvious incompetency.” However, this strict 
test laid out in Bigger and Soukup has been qualified 
by later cases. In U.S. v. Horne, 9 USCMA 601, 26 
CMR 381, the Court pointed out that although the ef- 
fectiveness of defense counsel could not be measured 
solely by the outcome of the trial, a majority of the 
Court (Judge Latimer dissenting) did expect and de- 
mand the highest degree of professional competence 
from the appointed defense counsel. The Court specifi- 
cally stated: 

Under the facts of this case we hold that the defense counsel’s 

conclusion, as set out in his affidavit before this court that ‘a 

defense of entrapment would be frivolous in the extreme,’ indicates 

at least such negligence as to constitute ineffective assistance 


and therefore a denial of due process. His inactivity at trial 
buttresses this conclusion. 


In U.S. v. Kraskouskas, 9 USCMA 607, 26 CMR 387, 


61. United States v. Bodenheimer, 2 USCMA 130, 7 CMR 6. 

62. United States v. Hounshell, 7 USCMA 3, 21 CMR 129. 

63. United States v. Thomas, 3 USCMA 161, 11 CMR 161. 

64. United States v. McCormick, 3 USCMA 361, 12 CMR 117. 

65. United States v. Allen, 5 USCMA 626, 18 CMR 250. 

66. United States v. Dupree, 1 USCMA 665, 5 CMR 93. 

67. United States v. Masusock, 1 USCMA 32, 1 CMR 32. 

68. United States v. Fisher, 4 USCMA 152, 15 CMR 152. 

69. United States v. Turner, 5 USCMA 445, 18 CMR 69. 

70. United States v. Sims, 5 USCMA 115, 17 CMR 115. 

71. United States v. Valli, 7 USCMA 70, 21 CMR 186; United States 
v. Ciarletta, 7 USCMA 606, 23 CMR 70. 

72. United States v. Felton, 2 USCMA 630, 10 CMR 128. 

73. United States v. Massey, 5 USCMA 514, 18 CMR 138; United 
States v. Bowers, 3 USCMA 615, 14 CMR 33; United States v. 
Mundy, 2 USCMA 500, 9 CMR 130. 

74. United States v. Kraskouskas, 9 USCMA 667, 26 CMR 387. 

75. United States v. Bigger, 2 USCMA 297, 8 CMR 97. 

76. United States v. Soukup, 3 USCMA 141, 7 CMR 17. 





the Court declared that even at his own insistance— 
and aware of his right to be represented by qualified 
counsel—an accused cannot elect to be represented by 


a nonlawyer before a general court-martial. The Court 


stated: 

.-. It is clear that Congress in enacting the Code sought to 
eliminate many of the objectionable practices which had existed 
prior thereto—not the least of which was an accused’s representation 
by one unskilled in the practice of law. ... The stakes involved 
in a general court-martial are too high and the price paid for 
incompetence and lack of professional ability is too dear to per- 
mit an accused’s life and liberty to rest in the hands of one un- 
trained in the law. ... 


i N UNITED STATES V. FAYLOR, 9 USCMA 547, 26 
CMR 327, the Court held the defense representation 
was inadequate where the defense counsel undertook 
to represent two accused and in mitigation threw the 
blame on one to secure a light sentence for the other. 

In a special court-martial case—where the accused 
is not required to be represented by a lawyer—a certain 
standard of professional competence is still required 
by the Court of Military Appeals. For example, in 
United States v. Gardner, 9 USCMA 48, 25 CMR 310, 
the Court held that it was prejudicial to the accused 
for the defense counsel to put him on the stand to 
judicially admit the entire larceny case, ostensibly to 
set up a defense of borrowing the money. The prose- 
cution’s case had consisted of only a pretrial statement 
by the accused. Without independent evidence to estab- 
lish the corpus delicti, the statement alone did not es- 
tablish a prima facie case of guilt. The accused’s 
judicial admissions [his testimony], however, was 
clearly sufficient to support the findings of guilty. The 
Court pointed out the hazards of referring a compli- 
cated case to a special court-martial to be handled by 
counsel untrained in the law: 

« « » What makes the problem particularly difficult is that we are 

dealing with both sophisticated aspects of the law and persons 

who are untrained in the law. Considerable training and ex- 

perience in the conduct of a trial is necessary to learn that a 

confession is not ordinarily admissible until independent evidence 

of the probable commission of the offense has been introduced, 

Manual for Courts-Martial, United States, 1951, par 140a.... 

In reading this record of trial, we are convinced that the appointed 

defense counsel did as well as they could, but their knowledge 

of the law relating to the case on trial was so deficient as to result 

in inadequate representation. .. . 

In United States v. McFarlane, 8 USCMA 96, 23 
CMR 320, the accused was charged with murder. A 
plea of not guilty was entered as to the murder charge 
with defense counsel calling the court’s attention to the 
fact that the Code precluded a plea of guilty to murder. 
During trial the defense counsel permitted the prosecu- 
tion to put in its case with little interference or inter- 
ruption. Defense counsel made no attempt to develop 
an issue as to the accused’s mental capacity to form 
a specific intent—even though the pretrial investigating 
officer had recommended a psychiatric examination and 
that examination had failed to dispose of that issue. 
At the conclusion of the presentation of the evidence, 
defense counsel joined the trial counsel in waiving argu- 
ment. Needless to say, the accused was convicted. He 
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was sentenced to death. Judge Latimer, speaking for 
the Court observed: 
- - » No doubt the proper administration of justice demands that 
punishment be reasonably fast and swift; but in capital cases, 
opportunities to fully explore, prepare, and present possible de- 
fenses should not be denied to an accused or his counsel merely 
because the victim is a foreign national. 
* ” * 

« « » Clearly defense counsel expended no efforts in the case before 

findings and while it may be that he had no defense, his court 

conduct, behavior, and manner of dealing with his client’s life 
and liberty should not be a signal that he has defaulted on the 
merits because his client is in fact guilty.” 

In United States v. Sizemore, 2 USCMA 572, 10 CMR 
70, the accused was charged with murder. He was 
convicted and sentenced to life imprisonment. During 
trial, the defense counsel requested a ten-minute recess 
to collect his thoughts before proceeding with his final 
summation. The request was refused by the law officer 
and the defense counsel then refused to make a final 
argument. The Court of Military Appeals found the 
law officer’s action arbitrary and prejudicial to the 
accused, pointing out that many criminal cases are 
won for an accused in the course of a final argument. 
The Court also pointed out, however, that defense coun- 
sel’s petulance in not making a final argument after his 
request for continuance was denied did not enhance his 
client’s cause. 

Other cases holding the trial defense counsel to high 
professional standards are: United States v. Walker, 
3 USCMA 355, 12 CMR 111, a murder case, where 
individual defense counsel presented a defense theory 
to the court only to have the appointed defense counsel 
thereafter admit the accused’s guilt and plead for clem- 
ency (the Court of Military Appeals found appointed 
counsel’s conduct “grossly negligent”); United States 
v. Parker, 6 USCMA 75, 19 CMR 201, a murder case 
with the death sentence where the Court found the pro- 
ceedings a “hollow ritual’, the trial too hasty, and a 
total lack of tactics and technique usually employed by 
a defense counsel in a capital case; United States v. 
McMahan, 6 USCMA 709, 21 CMR 81, a homicide case 
where once again, according to the Court of Military 
Appeals, the defense counsel came to trial unprepared, 
evinced by no voir dire examination of the court mem- 
bers, no opening statement to answer trial counsel’s 
“vigorous” opening statement, and no final argument. 

From the foregoing cases, it is readily apparent that 
the Court of Military Appeals requires, and will con- 
tinue to require, a high professional level of competence 
from the trial defense counsel—at least where major 
offenses are involved. That the Court should expect 
and insist on such representation should not only be 
self-evident to everyone, but should be insisted upon 
by all those connected with military justice. A man’s 
life and liberty are his most precious heritages in our 
society, and it is these heritages which separate our 
free society from the police state. 

Nor has appellate review escaped criticism. In 
77. For other adequacy of counsel representation cases see United 

States v. Delauder, 8 USCMA 656, 25 CMR 160; United States 
v. Allen, 8 USCMA 504, 25 CMR 8; United States v. Friborg, 8 
USCMA 515, 25 CMR 19; United States v. Williams, 8 USCMA 
552, 25 CMR 56; United States v. Sarlouis, 9 USCMA 148, 25 
CMR 410; United States v. Hurt, 9 USCMA 735, 27 CMR 3. 
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United States v. Fisher, 8 USCMA 396, 24 CMR 206 
the Court (per curiam) stated: 

We are, however, disturbed by an apparent tendency at the higher 
appellate levels to give only “pro forma” attention to the records 
of trial of inferior courts.... We must insist that the same 
attention be given to inferior courts-martial records especially when 
a punitive discharge is imposed as is accorded the record of general 
courts-martial. . .. It is not a compliment to the system of mili- 
tary justice that the highest appellate court should be called upon 
by an accused to correct as many errors as appears in this record. 


THE LAW OFFICER 


H N KEEPING WITH civilian trials, the principal figure 
in a military trial is the “Judge”—the law officer. In 
special courts-martial, it is the president who fulfills 
the duties of the law officer. Hence many of the fol- 
lowing cases have application to him as well as the 
law officer. Both must direct the trial according to 
recognized procedures in a judicious manner to insure 
a fair and impartial trial to both parties.” He must 
instruct the court as to the applicable law, for he alone 
is charged with that duty. The court members may not 
have before them during deliberations the Manual for 
Courts-Martial, 1951, or any other legal treatise.” As 
in Federal Court, comments may be made on the evi- 
dence, making very sure, however, that the comments 
are fair and impartial and that the members of the 
court are finally instructed that they alone are charged 
with deciding the ultimate issue in the case—the guilt 
or innocence of the accused.” Control of the trial must 
be exercised to the extent that the record is not cluttered 
with incompetent, irrelevant, immaterial, or repetitious 
matters.“ The law officer (a president) may—and 
does in a good many instances—cure a trial error by 
admonishing the court members to disregard improper 
conduct of counsel or improperly admitted evidence.” 

Like a Federal judge, the law officer (or president) 
has a wide discretion in his conduct of the trial.™= But, 
the law officer—perhaps even more so than the Federal 
judge—must be careful not to abuse the use of discre- 
tion granted to him. Cases have held that he has 
abused his discretion by arbitrarily denying: (1) a con- 
tinuance; (2) a motion for a mistrial; (3) a request 
for a recess to prepare a final argument; (4) favorable 
character evidence; and (5) a reasonable latitude in 
cross-examination.“ The law officer, of course, must not 
participate with the court members on the findings; © 
discuss the case with members during a recess;™ or 
refuse to listen to an argument on an interlocutory 
matter.” Moreover, he must not assist an officer in 





78. United States v. Jackson, 3 USCMA 646, 14 CMR 64. 

79. United States v. Rhinehart, 8 USCMA 402, 24 CMR 212, 

80. United States v. Andis, 2 USCMA 364, 8 CMR 164. 

81. United States v. Jackson, 3 USCMA 646, 14 CMR 64. 

82. United States v. Patrick, 8 USCMA 212, 24 CMR 22. 

83. United States v. Parker, 6 USCMA 274, 19 CMR 400. 

84. United States v. Plummer, 1 USCMA 373, 3 CMR 107; United 
States v. Diterlizz, 8 USCMA 334, 24 CMR 144; United States v. 
Sizemore, 2 USCMA 572, 10 CMR 70; United States v. Browning, 
1 USCMA 599, 5 CMR 27; United States v. Berthiaume, 5 
USCMA 669, 18 CMR 293. 

85. United States v. Keith, 1 USCMA 493, 7 CMR 85. 

86. United States v. Walters, 4 USCMA 617, 16 CMR 191. 

87. United States v. Walker, 9 USCMA 187, 25 CMR 449. ' 
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preparing charges against an accused to be later tried 
before him.® Nor may a law officer prepare a pretrial 
advice and afterward participate in the case.” 

The law officer must make his own decisions. He 


' must not confer with the staff legal officer to discuss 


prospective rulings and methods to save the prosecution 
case, and he should not permit himself to be influenced 
by higher authorities. In United States v. Kennedy, 8 
USCMA 251, 24 CMR 61, the law officer was criticized 
for granting a continuance to the trial counsel solely 
to permit the prosecution to try and save its case, in- 
asmuch as there was nothing in the record to justify 
a continuance. In another case, United States v. Ivory, 
9 USCMA 516, 26 CMR 296, Chief Judge Quinn pointed 
out that it was error for the law officer to refuse to 
rule on a motion to amend because of variance, but 
instead suggest that the trial counsel consult the con- 
vening authority on procedure. The law officer cannot 
delegate his duties to the convening authority or to 
anyone else. United States v. Elliott, 8 USCMA 548, 
25 CMR 52; United States v. Smith, 6 USCMA 521, 20 


| CMR 237; United States v. Blankenship, 7 USCMA 328, 
| 22CMR118. He also fails in his duties when he refuses 


to declare a mistrial or instruct to “disregard” after 
the trial counsel by argument has injected “command 
control” into the trial. United States v. Lackey, 8 
USCMA 718, 25 CMR 222. Members of the Court of 
Military Appeals have also noted that in a case of fla- 
grant command control (see supra) the law officer— 
being a military officer—would also in all probability 
be influenced. United States v. Shepherd, 9 USCMA 
90, 25 CMR 352. 


INSTRUCTIONS 


ln MANY RESPECTS, the most difficult job with 
which the law officer (or president of SPCM) is con- 
fronted in the trial of a case is instructing the members 
of the court on the law of the case. First he must fully 
instruct the court on every element of the offense 
charged, and this duty is not discharged by merely 
reading the elements of the offense from the Manual, 
referring to decided cases, or referring to a section in 
the Manual.” 


A—Intent 

Intent is always a question of fact; it is never con- 
clusively presumed by law. Yet a homicide instruction 
that a person usually presumes the natural and prob- 
able consequences of his acts is not prejudicial, so long 
as the law officer explains that presume as used here 
means no more than a reasonable inference gathered 
from the facts. On the other hand, if the members of 
the court are led to believe that by finding the act was 
committed the intent is automatically proved, prejudice 
would result,” for in military law no conclusive pre- 





88. United States v. Renton, 8 USCMA 697, 25 CMR 201. 

89. United States v. Turner, 9 USCMA 124, 25 CMR 386. 

90. United States v. Clay, 1 USCMA 74, 1 CMR 74; United States 
v. Cromartie, 1 USCMA 551, 4 CMR 143; United States v. 
Gilbertson, 1 USCMA 465, 4 CMR 57; United States v. Chaput, 2 
USCMA 127, 7 CMR 3; United States v. Jett, 5 USCMA 476, 
18 CMR 100; United States v. Grossman, 2 USCMA 406, 9 
CMR 36. 
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sumption of intent can arise from the commission of 
an act alone. When intent or motive becomes an issue 
in a case it must be instructed upon.” 

Two instructions on intent—one of which is not 
charged—is prejudicial if the evidence is such that 
reasonable men might be misled into a finding on the 
alternative intent not charged. Yet an instruction on 
an alternative intent not charged is not prejudicial if 
the evidence is compelling as to the intent charged and 
there is no reasonable possibility that the court could 
be misled.” 

Intent is a question of fact for the determination of 
the members of the court-martial based objectively upon 
all the evidence (and inferences arising therefrom) in 
the case.“ Accordingly, it is prejudicial for the law 
officer to unduly emphasize only one part (prolonged 
absence) to the exclusion of all others, with regard to 
inferring an intent to desert.” Further, it is prejudicial 
to instruct in a larceny case that general criminal in- 
tent may be presumed from a wrongful act or failure 
to act and thus whether the failure to act was inten- 
tional or negligent.” Nor may an intent to deceive be 
found from the conscious possession of a false pass— 
not susceptible of rightful use—as this would permit 
possession alone to show an intent to deceive.” 


B—Issues Raised During Trial 


The law officer must instruct on all issues reasonably 
raised by the evidence. Where a specific finding is re- 
quired on a particular issue, an instruction—without 
request—is required on that issue. For example, in 
United States v. Burns, 2 USCMA 400, 9 CMR 30, the 
defense raised the question of the accused’s sanity at 
the time of the commission of the offense. The law 
officer failed to clearly and fully instruct as to this issue 
and the Court of Military Appeals held such failure 
prejudicial. The Court held that when evidence of in- 
sanity is placed in issue, it is incumbent upon the law 
officer to instruct the court on the issue regardless of 
whether the instruction is requested. 

When the accused raises a defense or objection, 
which should be considered by the members of the court 
in making a determination of the guilt or innocence of 
the accused, the issue must be presented to the court 
through instructions and decided by it pursuant to these 
instructions. On the other hand, where the issue is 
purely interlocutory, or where it only raises a question 





91. United States v. Miller, 8 USCMA 33, 23 CMR 257. See also 
United States v. Ball, 8 USCMA 25, 23 CMR 249, as to larceny 
presumption; United States v. Huff, 7 USCMA 247, 22 CMR 37. 
See United States v. Cates, 9 USCMA 480, 26 CMR 260, presumed 
intent in premeditated murder. United States v. Kentucky, 8 
USCMA 553, 25 CMR 47, might cure presumption instruction— 
without explaining it is only inference—by adding intent can be 
proved by circumstantial evidence. 

92. United States v. Wallace, 2 USCMA 595, 10 CMR 93; United 
States v. Apple, 2 USCMA 592. 

98. United States v. Justice, 1 USCMA 643; United States v. John- 
son, 1 USCMA 536, 4 CMR 128. 

94. United States v. Lee, 8 USCMA 709, 25 CMR 213. 

95. United States v. Cothern, 8 USCMA 158, 23 CMR 382; United 
States v. Soccio, 8 USCMA 477, 24 CMR 287; United States v. 
Alston, 8 USCMA 490, 24 CMR 300. 

96. United States v. Cole, 9 USCMA 155, 25 CMR 417. 

97. United States v. Alberico, 7 USCMA 757, 23 CMR 221. 
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of law, the law officer makes the final ruling and hence 
no instructions are required.” 

To be on the safe side, a law officer, or president of 
a special court, should instruct without request on any 
defense theory for which there is any foundation in 
the evidence.” So, if it appears that the accused has 
come up with a defense, instruct on the defense. An 
issue, however, cannot be raised by argument of coun- 
| ae 


C—Lesser Included Offenses 


The court members must be instructed on all lesser 
included offenses reasonably raised by the evidence. 
It follows, of course, that if the issue is not raised, there 
is no duty to instruct.” If an issue is raised and the 
court is uninstructed thereon, even if the Court renders 
a verdict on the lesser included offense, the accused is 
nonetheless prejudiced. The defense, however, may 
affirmatively waive on an “all or nothing basis”’“ In 
other words, the defense may request the law officer 
not to give an instruction on the lesser offense, pre- 
ferring to go for an outright acquittal or conviction of 
the major offense. 

Instructions must be given so that the members of 
the court-martial are provided with a legal yardstick 
to which they may fit the evidence in order to reach 
an intelligent finding.” When the instructions are con- 
sidered in their entirety, or as a whole, if they are 
sufficiently clear to be understood—for the court to 
make an intelligent finding—they will not be considered 
prejudicial even though one sentence or so may be tech- 
nically incorrect.” Yet the instructions as a whole test 
will not be applied where one correct and one wrong 
instruction is given on a material issue. They do not 
cancel out since there is no way of knowing upon which 
instruction the court relied. 


D—Miscellaneous 


In United States v. Endsley, 10 USCMA 255, 27 CMR 
329, the Court of Military Appeals held that the law 
officer’s advice in open court of the accused’s right to 
testify or remain silent, as recorded in the trial pro- 
cedure section of the Manual, was not a comment on the 
accused’s failure to testify. However, a majority of the 
court did recognize that such an instruction does in 
effect high-light the accused’s silence and pointed out 
that the advice should only be given if the accused has 
not been informed of his right to remain silent and then 
only outside the presence and hearing of the court 
members. 

In United States v. Polak, 10 USCMA 13, 27 CMR 
87, the Court held that the law officer was not required 





98. United States v. Ornelas, 2 USCMA 96, 6 CMR 96; United 
States v. Johnson, 6 USCMA 320, 20 CMR 36. 
99. United States v. Amie, 7 USCMA 514, 22 CMR 304. 
100. United States v. Hinton, 8 USCMA 39, 23 CMR 263; see also 
United States v. Powell, 8 USCMA 381, 24 CMR 191. 
101, United States v. Richardson, 2 USCMA 88, 6 CMR 88. 
102. United States v. Soukup, 2 USCMA 141, 7 CMR 17. 
103. United States v. Morgan, 8 USCMA 659, 25 CMR 163. 
104. United States v. Synder, 6 USCMA 692, 21 CMR 14. 
105. United States v. Ginn, 1 USCMA 453, 4 CMR 45. 
106. United States v. Hatchett, 2 USCMA 482, 9 CMR 112, 
107. United States v. Noe, 7 USCMA 408, 22 CMR 198. For a com- 
plete run-down on instructions, see Tedrow, USCMA Digest, 
pp. 260-288, inclusive. 
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to give a requested defense instruction that “if the mem. 
bers of the court-martial found that any witness testi- 
fied falsely on any material matter, it should disregard 
the entire testimony of the witness (“falsus in uno, 
falsus in omnibus”)”. The Court pointed out that such 
a principle of law merely permits the members of the 


court to draw a permissible inference; that it is not af 


mandatory rule. 


Recent rulings have held: that if the law officer or 
president gives definitions on his own motion—absent 
request—he must make sure they are correct; ™ that 
instructing on the great interest of the accused in the 
outcome of the case is not a good practice—his interest 
should not be singled out; *° that multiplicity ordinarily 
goes only to the sentence but a law officer or president 
may instruct the court-martial only to convict of one 
of the multiple offenses; ™ that repeated references to 
proof beyond a reasonable doubt is sufficient even 
though the instruction was not given in the statutory 
language; ™ that identifying a particular instruction as 
presented by the defense is error; that the defense 
“waives” where no objection is made to an instruction 
that merely lacks clarity but is otherwise correct; ™ 
and, that the defense counsel cannot induce error into 
the record and then take advantage of it on appeal. 


REVIEW 
A—By the Convening Authority 


Any case tried by general court-martial must be re- 
viewed by the officer exercising general court-martial 
jurisdiction, and any case tried by a special court-mar- 
tial which carries a sentence of punitive discharge must 
be reviewed by a supervisory authority. As a part of 
this review an accused is entitled to an impartial re- 
view by a staff legal officer. This review must not be 
written by the trial counsel, the law officer, the law 
officer in a companion case, or a staff legal officer whose 
pretrial actions in the case were such as to render him 
biased and prejudiced against the accused.“ In review- 
ing the record and advising the convening or super- 
visory authority as to the recommended action to be 
taken, the staff legal officer must use the same stand- 
ards that will be used by the convening authority— 
whether the guilt of the accused has been established 
beyond a reasonable doubt.** The staff legal officer must 
not suggest in his review that either he or the conven- 
ing authority is bound by the court-martial on questions 
of fact, since both must be independently convinced of 
the accused’s guilt beyond a reasonable doubt. In a 





108, But compare United States v. Baldwin, 10 USCMA 193, 27 
CMR 267. 

109. United States v. Kloh, 10 USCMA 329, 27 CMR 403. 

110. United States v. McClary, 10 USCMA 147, 27 CMR 331, but 
Court found no prejudice. 

111. United States v. Littlepace, 10 USCMA 245, 27 CMR 319. 

112. United States v. McClary, 10 USCMA 147, 27 CMR 221. 

113. United States v. Jones, 10 USCMA 122, 27 CMR 196. 

114. United States v. Kloh, 10 USCMA 329, 27 CMR 403. 

115. United States v. Clisson, 5 USCMA 277, 17 CMR 277; United 
States v. Crunk, 4 USCMA 290, 15 CMR 290; United States 
v. Hill, 6 USCMA 599, 20 CMR 315; United States v. Turner, 
7 USCMA 38, 21 CMR 164. ; 

116. United States v. Grice, 8 USCMA 166, 23 CMR 390. 
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1e mem.) not-guilty case, it is prejudicial for the staff legal of- 


ficer to fail to advise the convening or supervisory 
authority of his independent opinion as to the sufficiency 
of the evidence—pointing out, however, that the con- 


‘vening or supervisory authority must also make such 


an independent determination.” 
In affirming a finding of guilty, the action of a con- 


of record,” but an action disapproving a sentence may 
be based on collateral matters outside the record.” A 
convening authority may not lay down a policy of re- 
fusal to consider remitting or suspending a punitive 
discharge, and a staff legal officer may not advise a 
convening authority that a sentence is appropriate be- 
cause of military necessity.” 

To determine an appropriate sentence, the convening 
authority may consider many things, but he must not 
consider adverse matters outside thé record without 
affording the accused an opportunity to rebut or explain 
the matter. Where a new review is required—in act- 


‘ing on either the findings or the sentence—a convening 


authority cannot approve more than did the previous 
convening authority. 

Any reviewer should be familiar with the minimum 
requirements set out in United States v. Fields, 9 
USCMA 70, 25 CMR 332. Review of a record which 
contains a punitive discharge or any general court- 
martial conviction should contain: (1) a summary of 
the evidence; (2) (if not guilty plea) the reviewer’s 
opinion as to the adequacy and weight of the evidence; 
(3) an opinion as to the effect of any error or irregu- 
larity; (4) a recommended action; and (5) reasons for 
the opinions and recommendations. See also U.S. V. 
Bennie, 10 USCMA 159, 27 CMR 233. 


B—By the Board of Review 

By statute, a Board of Review may affirm only so 
much of the findings as it determines to be correct in 
law and fact.** A Board of Review is, in effect, an 
appellate court, with unlimited jurisdiction, with a 
wider review over a military criminal case than a U.S. 
Court of Appeal exercises over a civilian criminal 
case.“ A Board has the inherent power to correct its 
own clerical errors, inadvertent erroneous decisions, 
and to modify the correct judgments.“ Article 66, 
however, restricts the Board to action on the record 
and the allied papers accompanying the record.% A 
Board cannot refuse to decide a jurisdictional issue and 
compromise the case by disapproving the offense on the 





117. United States v. Johnson, 8 USCMA 173, 23 CMR 397; United 
States v. Jenkins, 8 USCMA 274, 24 CMR 84; United States v. 
Fields, 9 USCMA 70, 25 CMR 332. 

118. United States v. Duffy, 3 USCMA 20, 11 CMR 20. 

119. United States v. Massey, 5 USCMA 514, 18 CMR 138. 

120. United States v. Wise, 6 USCMA 472, 20 CMR 188; United 
States v. Plummer, 7 USCMA 630, 23 CMR 94. 

121. United States v. Vara, 8 USCMA 651, 25 CMR 155. 

122. Article 66(c), Uniform Code of Military Justice. 

123. See Klein, JAG Justice Today, 2 Cath. Un. L.R. 57 (May 59). 

124. United States v. Reeves, 1 USCMA 388, 3 CMR 122. 

125. United States v. Simmons, 2 USCMA 105, 6 CMR 105. But see 
United States v. Roberts, 7 USCMA 322, 22 CMR 112, wherein 
the Court of Military Appeals held appellate tribunals may con- 
sider matters outside record which amount to supplemental or 
additional designations of the trial record. 





basis of “substantial justice”, because of the accused’s 
past record. This was the holding at least in United 
States v. Waymire, 9 USCMA 252, 26 CMR 32. As 
Commissioner Tedrow points out in his digest of Court 
of Military Appeals decisions, Article 66 emphasizes 
affirmative approval by Boards of Review, not disap- 
proval. May the Court direct a Board of Review to 
approve a finding as a ministerial act? In United 
States v. Drexler, 9 USCMA 405, 26 CMR 185, a ma- 
jority of the Court held that a Board may dismiss even 
the valid finding to correct an error in the trial record 
and ensure justice. 

A Board of Review finding is binding on the Court 
of Military Appeals, if the finding is based on substan- 
tial evidence of record and unless all reasonable men 
would reach a different result.”* A Board’s fact-finding 
powers must not be exercised arbitrarily, capriciously, 
or unreasonably. The test appears to be that the 
Board’s findings are binding on all if reasonable men 
might differ as to the facts.” A Board may always 
affirm a finding of a lesser included offense, but it prob- 
ably cannot affirm another offense involving a material 
item of proof not raised at trial below.™ 

In Jackson v. Taylor, 77 S. Ct. 1027, the Supreme Court indicated 
that under the Uniform Code of Military Justice, a Board of Review 
could take corrective action in any type of sentence error. The 
Court of Military Appeals has not seen fit to go that far. In 
certain cases, it has felt that justice demands that the accused be 
given another chance at the trial level. In any event, a Board 
of Review is duty bound to reduce any sentence it finds excessive.1™ 
Although it may reduce a life sentence—even though that tence 
was mandatory at the trial level—a Board may not commute a death 
sentence to life imprisonment without changing the finding which 
formed the basis for the sentence.” 

C.—By the Court of Military Appeals 

The Court of Military Appeals may obtain jurisdic- 
tion over a case by certification from one of the service 
Judge Advocates General, by action of the Court itself 
in granting an accused’s petition for grant of review, 
or by mandatory review of cases involving general or 
flag officers or where the death penalty has been ad- 
judged.“* The Court has no fact-finding powers and it 
cannot concern itself with the appropriateness of the 
sentence, if within legal limits; inasmuch as these 
are powers which are exercised by the intermediate 
tribunals, the Boards of Review. If there is any sub- 
stantial evidence of record to support a conviction, the 
Court—in the absence of error—will not set aside the 
conviction, but the Court will not permit a conviction 
to stand which is based upon suspicion, conjecture, or 
speculation.™ 

After the Court makes a determination that error 
126, United States v. Bunting, 6 USCMA 170, 19 CMR 296. 

127. United States v. Hendon, 7 USCMA 429, 22 CMR 219. 

128. United States v. Dozier, 9 USCMA 443, 26 CMR 223. 

129, United States v. Johnson, 7 USCMA 488, 22 CMR 278; United 
States v. Lovett, 7 USCMA 704, 23 CMR 168; United States v. 
Oakley, 7 USCMA 733, 23 CMR 197; United States v. Walker, 
8 USCMA 38, 23 CMR 262. 

180. United States v. Jefferson, 7 USCMA 193, 21 CMR 319. 

131. United States v. Freeman, 4 USCMA 76, 15 CMR 76. 

132. Article 67, Uniform Code of Military Justice. 

138. United States v. Bunting, 6 USCMA 170, 19 CMR 296; United 
States v. Keith, 1 USCMA 442, 4 CMR 34. 

134. See supra note 132. 


135. United States v. McCrary, 1 USCMA 1, 1 CMR 1; United States 
v. O’Neal, 1 USCMA 138, 2 CMR 44. 
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has been committed, it must then decide whether the 
error is prejudicial to the substantial rights of the 
accused.*® But, there are some areas so important to 
an accused’s right to a fair trial that the Court will 
not search for specific prejudice. For instance, Article 
31 of the Code is so important that the Court of Mili- 
tary Appeals will not sanction any departure from its 
clear mandate. It will not affirm a conviction where the 
evidence used at trial was obtained in violation of that 
Article, no matter how compelling the other evidence. 

The Court of Military Appeals will review the pro- 
ceedings to ensure that the accused has received a fair 
trial. It has broad authority to supervise and regulate 
the conduct of courts-martial. The mere failure of 
Congress or the Manual for Courts-Martial to condemn 
a certain practice does not render the Court powerless 
to disapprove such practice when it destroys the in- 
tegrity of the trial.“* Regardless of any trial or ap- 
pellate theories, the Court of Military Appeals may 
always intervene to prevent a miscarriage of justice, 
or protect public policy, or the fairness of the pro- 
ceedings.” 

The Court does not consider the Manual for Courts- 
Martial definitions of the Code binding upon it, nor are 
statements of policy therein binding.” But, the Court 
considers itself bound by the rulings of the United 
States Supreme Court when the issues are the same. 





136. Article 59, Uniform Code of Military Justice. 

137. United States v. Williams, 8 USCMA 443, 24 CMR 253; United 
States v. Wilson, 2 USCMA 248, 8 CMR 48. 

138. United States v. Clay, 1 USCMA 74, 1 CMR 74; United States 
v. Woods, 2 USCMA 203, 8 CMR 3; United States v. McClenny, 
5 USCMA 507, 18 CMR 131. 

139. United States v. Bouie, 9 USCMA 228, 26 CMR 8. 





The Court will not speculate on what happened at trial 


where the record is silent.“ Further, in United States 


v. Harris, 10 USCMA 69, 27 CMR 143, the Court indi- 
cated its reluctance to rule on hypothetical situations, 
and, in United States v. Keeler, 10 USCMA 319, 27 
CMR 393, to pass upon moot questions. 


CONCLUSION 


T HE FOREGOING TOUCHES only lightly upon some 
of the high points of military law. The Uniform Code 
of Military Justice has been in operation now for only 
about nine years. By and large, it has gone a long 
way in ensuring to service personnel a fair trial—as 
fair, or fairer, as one would receive were one a civilian. 
A substantial amount of the credit for this must go to 
the Court of Military Appeals and its insistence upon 
strict adherence to all rights guaranteed to accused per- 
sons under the Code. Certainly, most will agree that 
an individual ,charged with a serious criminal offense 
must be accorded an experienced lawyer for defense; 
that the trial court must be presided over by a judge— 
law officer—of judicious manner and learned in military 
law; and that the case be given an impartial and pains- 
taking review. All of this can be done expeditiously 
without impairing in the least military discipline. 
Rather, even-handed justice to all will strengthen in- 
stead of weaken discipline in our armed forces. 





140. United States v. Brown, 8 USCMA 516, 25 CMR 20; United 
States v. Varnadore, 9 USCMA 471, 26 CMR 251; United States 
v. Holt, 9 USCMA 476, 26 CMR 256. 

141. United States v. Solinsky, 2 USCMA 153, 1 CMR 29; United 
States v. Swain, 10 USCMA 37, 27 CMR 111. But see United 
States v. Ussenor, 6 USCMA 3, 19 CMR 129. 

142. United States v. Mulvey, 10 USCMA 242, 27 CMR 311. 





NAVAL SUPPLEMENT INVESTIGATIONS 
(Continued from page 8) 

After all available evidence has been ob- 
tained, the investigative body must furnish a 
report of the informal investigation to the of- 
ficer who ordered the fact-finding. Naval let- 
ter form as noted above should be employed 
and the report should contain— 

(1) a preliminary statement 

(2) findings of fact 

(3) opinions 

(4) recommendations and 

(5) enclosures 


The first enclosure to an investigative re- 
port should be the original appointing order. 
The subsequent enclosures should contain all 
of the evidence developed by the investigation.® 
These enclosures should be of sufficient scope 





5. If it becomes apparent during an investigation that a matter 
beyond the scope of the investigation as set forth in the appoint- 
ing order may be of interest to the convening authority, the in- 
vestigation should inform the convening authority of the matter 
and await his instructions in the premises. 
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and substance to effectively transpose, in and 
of themselves, the event or circumstances in 
question from the scene of the incident to the 
mind of the reader. 


CONCLUSION 


THOROUGH, TIMELY AND accurate, well 
conducted investigations concerning incidents 
have an appreciable impact upon the naval 
service. Investigations surrounding a death 
or injury have been found to be as important to 
individuals or survivors as any proceeding by 
court-martial. While undertaking this heavy 
responsibility it should be kept in mind that the 
primary purpose of an investigation is to im- 
partially ascertain all pertinent facts about the 
subject investigated and to report them to the 
officer ordering the investigation together with 
the opinions and recommendations. In this 
manner the Navy as a whole may benefit from 
the experience of one command and from your 
analysis of that experience either in the report 
or by endorsement. : 
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NAVAL LEADERSHIP 


Remarks of a Defense Counsel at a Trial by Court-Martial 


“People are strange animals and understanding their 
problems depends as much on pity as on judgment. A 
man wants to be understood and appreciated, and yet 
so often when he wants and needs this the most he 
seems to deserve it the least. Long unsatisfied needs 
make men sick. That is why 3 out of 10 hospital beds 
in the United States today are occupied by the mentally 
ill. That’s why you see educated men and women pay 
the palmist for words of comfort and hope. Even under- 
standing, love and consolation have a price tag on them. 
Everywhere there are unfulfilled emotional needs and 
if they are not satisfied the results can be mental sick- 
ness, showing up in poor work, poor discipline, or 
irresponsible behavior. For the man working without 
some motivating goal is subject to mental sickness in 
much the same way a man is subject to cold when he 
walks out into a winter rain without a coat. 

“Henry Ford was one of the first great leaders to 
recognize this need for understanding and a goal. 
Someone asked him how he could afford to pay his work- 
ers such huge wages and give fringe benefits, unheard 
of in 1914. He said simply, “The workers pay me back.” 
The pilferage factor at Ford’s plant was so low it was 
no problem at all. A well-paid sweeper picked up tools 
instead of sweeping them out. Machinists discovered 
that the crate in which the cylinder blocks were shipped 
could be used for floor boards in the Model T, and so 
on. All these things saved Ford thousands of dollars 


and left him time to dispose of the few inevitable bad 
apples. But there was no doubt about it; Ford got the 
most out of his workers. They were understood, appre- 
ciated, recognized. Anywhere there are men, this is 
true. It works in the Navy; on any ship. 

“Good leadership is so simple in principle that it can 
be defined in one sentence. Good leadership demands, 
receives, and rewards. It is demanding in that orders 
must be explicit and clear as to what is to be done, by 
whom, and how soon to be completed. It receives the 
benefit of having the job well done. It rewards the man 
who has done the job. Reward must be as consistent as 
the demand. Reward can be punishment for the man’s 
failure to do his best. Or it can be a pat on the back, 
liberty, leave or holiday routine for a job well done. 
These are the things men understand. These are the 
tangibles that make for good morale. 

“A* man is court-martialed. He has done something 
for which he must receive a reward. The reward is 
punishment. We may spend 8 to 10 man-hours de- 
termining the punishment. The next time the man does 
a good job or does his work well, how many minutes or 
seconds will be spent on meritorious rewards as opposed 
to disciplinary rewards? Good deeds must be con- 
sistently noted as well as bad ones. If not, the emphasis 
is on punishment. This is not Naval leadership. For 
leadership demands, receives, and rewards fairly and 
faithfully the good job as well as the bad deed.” 





JAG BULLETIN BOARD 
(Continued from page 2) 
Division in 1958, remaining in this assignment until 1956. 
Captain Carnes is a member of the Georgia State 
Bar Association, the American Bar Association, the 
Federal Bar Association and the U.S. Court of Military 
Appeals. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 December 1959. 


CDR George T. Boland, USN, from NOTS, Inyokern, 
Calif., to ComSubPac. 

LT James R. Bruner, USN, from NATC, NAS, Patuxent 
River, Md., to COMSERVLANT. 

LT Lester S. Cook, Jr.. USNR, from NavSta, Subic 
Bay to NAS, Memphis, Tenn. 

LTJG Henry W. Croskey, USNR; from JAGO, Navy 
Dept., to ComEleven. 

LT Joseph P. Devane, Jr.,. USNR, from BuPers to 
ComTwelve. 

LTJG James D. Henry, USNR, from SNJ (under inst.) 
to ADCOM NTC, Great Lakes. 

LCDR William O. Hitchcock, USNR, from 3dMarDiv 
(Reinf), FMF to ComEleven. 


CDR Willard D. Hoot, USN, from Armed Forces Staff 
College (under inst.) to JAGO. 
LT Arthur J. Johns, USN, from ComEleven to Com- 
CruDesPac. 
LTJG Thomas H. Johnson, USNR, from SNJ (under 
inst.) to JAGO. 
LTJG Henry O. Lestage, III, USNR, from SNJ (under 
inst.) to JAGO. 
LT James J. McHugh, USN, from RecSta, Treasure 
Island, San Francisco, Calif., to JAGO. 
LT John M. Meighan, Jr., USNR, from NAS, Memphis, 
Tenn., to Naval Security Station, Washington, D.C. 
LTJG John F. Murphy, Jr., USNR, from NAAS, Chase 
Field, Beeville, Tex., to NavSta, Long Beach, Calif. 
CDR James C. Pulliam, USNR from OLA, Washington, 
D.C. to COMFAIR, Whidbey, Vice ComThirteen. 

LT Richard L. Wilkins, USNR, from NavSta, NORVA 
to ComOne. 

CDR Kenneth F. Williams, USNR, from ComThree to 
Naval Ordnance Test Station, China Lake, Calif. 

LCDR Robert Wrzesinski, USN, from ComCruDesFor- 
Pac to BuPers. 

CDR John P. Gleeson, 
ComThree. 

LT James T. Hawk, USNR, from SNJ, Newport (un- 
der inst.) to CO., SNJ, Newport. 

LTJG Ronald R. Sogge, USNR, from SNJ, Newport 
(under inst.) to NAVSTA, Norfolk. 
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USN, from JAGO to 





THE UNITED STATES NAVY 


Under the vigorous leadership of its Commander, Vice Admiral George W. Anderson, Jr., U.S. Navy, the Sixth 
Fleet—flexible, alert and powerful—is today displaying another of the many-sided rewards of seapower. This same 
naval strength which was applied with precision and success in Lebanon to deter aggressors and restore stability, 


now stands ready—its effectiveness proved by past performance—to support President Eisenhower’s campaign for 
“neace with freedom.” 


Constantly on the move, our Sixth Fleet in the Mediterranean, like our Seventh Fleet in the Far East, shows the 
free world—friends, allies, and uncommitted neutrals—that we are never far away. When the support of our strength 
is needed, all free peoples subjected to aggressive threats can be reassured by this capability of the United States to 
act. They know that the American aircraft carriers can bring sea-borne airpower to their assistance immediately— 
and with reliability. They know that naval strike forces are hard for the enemy to find; and harder still to hit. 
Together with a powerful U.S. Air Force, the fleets continue to exercise a deterrent airpower to guarantee freedom. 
With mobility that derives from control of the sea, the proven weapons of Marine amphibious forces and Army forces 
can add swiftly to the immediately available seapower with which we support the spirit and defend the freedom of 
our friends in time of crises. 


Through the responsibilities assigned the Commander Sixth Fleet, our Nation exemplifies its inherent capability 
of meeting military threats and missions within the framework of the rules and standards of established international 
law. The above photograph seems symbolic of the traditional regard of naval commanders for law; and of the 
appreciation by Navy lawyers of the privilege of serving Command. It was taken aboard the flagship of the Sixth 


Fleet, the USS Des Moines, during the recent visit of the Judge Advocate General of the Navy, Rear Admiral Chester 
Ward, U.S. Navy. 
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